Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



LAW WORKS 



.<^^ 



^^S AND ,Vo 

BELL YARD, IIBCOLS'S TSTt, 
LONDON, W. C. 



Frideanz's Precedents in ConTeyancinfr. 

With Dissertttiiona on its Law and Proctice. Tl][rd Ed'.tion, eon- 
siderabl; Enlarged itTid Improved, bo<h by the Elaboration and 
Eitenaion of the Mssertationa, and by the addition of upwards 
of One Hundred Precedents, tn royal 8vo. cloih. 1858 

Tripp's Ch&iicery Forms and Precedents, 

Witli ReferrnecB to Danioll's Chuneery Practice, Third Edition. 
In Svo. cloth. 1858 ...... 

Daniell's Chancery Practice. 

Third Edition, By T. E. Hkadlam, Esq., M.P., Q.C. In 3 vols. 
8vo. cloth. 1857 

Hacqueen's Treatise on Divorce and Hatrimonial Juris- 
diction, 

Under the Act oflSaT, and New Orders. With Prectdenta. In 
lOjaJ 8vo. cloth. 1858 . , . . . > 

Boscoe's Digest of Evidenoe on the Trial of Actions at 
NisiPriiu.. 

Ninth Edition. Revised and Enlai^d. By E. SutBXE, and S. 
Pbentice, Esqrs,, Barrifltera-at-Law. In royal 12ino. cloth. 
1858 ...... 

Braithwaite's Record and Writ Practice. 

In 8vo. cloth. 1858 .... 

Jebb's Probate Act and Snlea, 

Including those for Regulating the Practice and Procedure of the 
cloth. 1858 

ice and Average. 

oyol8vo.elotli. 1857 

I & 1852, 

I Practii-al Notes. In 12ino clnlli. 



1 10 
18 





WORKS PUBLISHED BY STEVENS AND NORTON. 




£ 8. d. 

Greenwood's Manual of the Practice of Conveyancing. 

Second Edition, revised and considerably enlarged. In 12ino. 

cloth. 1858. . . . . . . 10 6 

Coleman's Chancery Costs, 

Under the Old and New Systems of. Taxation. Second Edition 

in royal 12mo. cloth. 1857 . . . . .076 

Boscoe's Digest of Evidence in Criminal Cases. 

Fourth Edition. By David Poweb, Esq., Recorder of Ipswich. 

In royal 12mo. cloth. 1857 . . . .16 

Steer's Parish Law. 

Third Edition. By H. J. Hodgson, Esq., Recorder of Ludlow. 

In 8vo. cloth. 1857 . . . . .18 

Thriog's Joint Stock Companies Acts of 1856 & 1857. 

In 12mo. cloth. 1858 . . . . . .070 

Thring*s Joint Stock Companies Act, 1866. 

In 12mo. cloth. 1856 . . . . . .040 

Williams on Execntors and Administrators. 

Fifth Edition. In 2 vols, royal 8vo. cloth. 1856 . . 3 13 6 

Cooke on Inclosnres, 

With a Treatise on the Law of Rights of Common. Third 
Edition. In 12mo. cloth. 1856 . . . . 15 

Smith's Compendium of the Law of Eeal and Personal 
Property, 

Connected with Conveyancing, for the iwg^of Students and Prac- 
titioners. In 8vo. cloth . #*" '♦ ^ *. .18 

Bnssell on the Dnty and Power of an ^M^f^tor, ^d the 
Law of Submissions and Awaroir ^ 

The Second Edition. Royal 8vo. cloth . . , 1 10 

Archbold's Bankruptcy Practice. 

The Eleventh Edition. By John Flathee, Esq. 12mo. cloth 1 10 

Tinlason's Common Law Procedure Acts. 

In 12mo. cloth . . . . , . . 14 

Scott's Costs in Common Law and Conveyancing. 

In royal 12mo. cloth . . . . , 16 

Headlam's Trustee Acts. 

Third Edition. In 12ino. sewed . . . .036 

Btarkie's Law of Evidence. 

Fourth Edition. By G. M. Dowdeswell and J. G. Malcolm, 

Esqrs. In royal 8vo. cloth , . , , . 1 16 

Xrevor on the Taxes on Succession. 

With Practical Observations and Official Forms. In 12mo. cloth 10 6 





•v. 



^ 



l,t^a,r^.<i«'«^ 



M4HWM" 



WeJlX^ 



V. 




Cfw .U.K. 




TREATISE 



ON 



RIGHTS OF WATER, 



INCLUDINQ 



PUBLIC AND PRIVATE RIGHTS TO THE SEA 

AND SEA-SHORE. 



By J. B. PHEAR, Esq., 

OF THE INNER TEMPLE, BARRISTER- AT-L AW, SENIOR FELLOW OF CLARE 

COLLEGE, CAMBRIDGE. 




LONDON : 

V. & R. STEVENS AND G. S. NORTON, 

Eai» iSooftsellers ant) ^ublusfjenc, 
26, BELL YARD, LINCOLN'S INN. 

1859. 



London: 

BRADBCRY AND EVANS, PRINTERS, WHlTEPltlARS. 



CONTENTS. 



INTRODUCTION. 

Elements in the enjoyment of property 

Relations between adjoining proprietors .... 

Maxim regulating these . . . ... 

Consequent relative rights of proprietors 

instanced by right to lateral support for land 

vertical do 

Reflective action of the maxim .... 

Definition of Natural Rights ..... 

These accrue by virtue of possession .... 

Other restraints upon user than those imposed by the maxim 

incidents of Estates in Beal Property . 

Easements ...... 



PAGE 

1 

2 
3 

ib. 

lb. 
5 
6 
7 

ib. 



ib. 
9 

ib. 



NATURAL RIGHTS OF WATER 

Prvmd facie boundary of properties which meet in the bed of a 

stream or lake ...... 11 

when there is an island there . . . • . i&. 
changes with insensible variations of stream . .12 

but not with sudden shiftings . . . . . t&. 

Presumption does not apply to the sea or navigable rivers . . i6. 
Boundary between water-bed and adjoining land is defined by the 
average water-level . . . . . . . .13 

Natural rights in waters and watercourses to be investigated under 

four heads ......... ib. 

1. Natwral Watercourses . . . . . . . 14 

priority of appropriation tmimportant . . ih, 

a 2 



IV CONTENTS. 

1. Natural Watercoiises (continiLed). page 

water itself not the subject of property . . . 20 
although the stream is so, and in some sense is 

common to all riparian proprietors . . . 22 

to use it reasonably ..... 24 
but none may sensibly diminish its quantity by 
abstracting in any way the water from its 

current . . . . , . 27 
or increase it . . . . .28 

or disturb its natural ,/Zoi(; . . . ib, 

or change its quality . . . . ib. 

or interfere with its cham>nel . . . i6. 
or affect its produce, as, for instance, its 

supply of fish . . . . . 29 
or do anything to materially alter the 
natural condition of the stream in 

respect of his neighbour ... 30 

2. Water with no defined course , . . . . 31 

distinction between stream and other water . ib, 

the latter is subject of property . . , , ib, 

whether squandered over surface . . 32 

or severed hi a tank, &ic. • . , . ib, 

and may not be taken from proprietor . .33 

whether above ground or below . , , ib, 

effect of judgment in Acton v. Blundell . . 36 

3. ArtifiAiial Streams . . . . . . . 38 

subject of contract between proprietors and bene- 
ficiaries . . ' ib, 

riparian proprietors have no relative rights in 

respect of it . . . . . . . 39 

imless by express contract . . . .40 

4. Sea and Tidal Waters , . . . . . 41 

soil in the Crown or its grantees. . . . i6. 

its boundary is given by average level . , , ib. 
goes with insensible alterations of 

this line . . . . . 43 

but not with sudden changes . , ib, 

the possession of Crown or grantees is in behalf of 

the public ... 44 and 47, note (m) 

and therefore restricted by jus publicum . 45 



CONTENTS. V 

4. Sea and Tidal Waters (co^iti/nued). page 

observations on Blundell v. CateraU . . .46 

is not a decision concluding the question . 60 
"wreck, <fec.," belong to the Crown by statute . 52 
rights of those claiming through the Crown to be 

treated as Easements . . ih, 

of public come here as being sub- 
stantially natwal rights, . ib. 
Public right of Navigation and its incidents . . 53 
includes no right of towing or mooring 
banks adjacent to the shore. . 54 
must be exercised with care towards 

others . . . . . t6. 

duty of maintaining navigable con- 
dition of the way, port, <fec., im- 
posed on no one by common law 
Public right of Fishing .... 
does not extend to Boyal fish 
may be eicluded by private right . 
includes Shrimping^ <fec. 
drying nets, <fec. , on private land adjoin- 
ing the shore is not incidental to it . i6. 



EASEMENTS. 



55 
56 

ih, 
ib, 
ih. 



The word includes easements proper and profits-d-pretidre , . . 57 

and amounts to an interest in the land . . .58 

Not so a licence, which passes no interest . . . , . ib» 

whether from intention . . . . .60 

or from defect of instrument . . , , ib. 
Easement is an incorporeal hereditament, requiring a deed to create it ih, 
its creator is subject to the principles of Beal Covenants . 61 
no other restriction exists upon the acquisition of ease- 
ments . . . . , . 62 

Instances of easements ........ 63 

Various forms of fishing rights . . . . . . ib, 

several fishery :...... 63 

is subject of trespass . . . . . 64 



VI CONTENTS. 

Yarious forms of fishing rights (continued), page 

free fishery ........ 64 

common of fishery . . . . . . . 65 

common fishery ....... i6. 

Nature of the easement is governed by the deed which creates it 65 
Such deed, when not forthcoming, will be presumed : — 

1 when it would be inequitable to insist upon its 

non-existence ....>. i&. 

2 when it may reasonably be supposed to have 

been lost . . . . . . . i&. 

These circumstances, for pleading purposes, admit of being alleged 
in the three distinct forms of Lost Grant, Prescription and 
Custom .......... 66 

of which Prescription and Custom are only applicable 
where it is of the essence of the presimiption that the 
right commenced an immemorial time ago . . . i&. 

The time of commencement is not generally essential to the character 

of the easement ..%•••... t6. 

But an immemorial origin is sometimes involved in it . . . i6. 

instances afforded by some kinds of rights in the sea shore 67 

and qucBre, whether such of these as are possessory are 

within the scope of prescription, . . . . . 68 

not they are supportable by the aid of the Statutes of 
Limitation .... . . . ». 69 



PROOF OP THE GRANT. 



Lost Grant is to be supported by circumstantial evidence pointing 
to the inceptuyiv of the right, the maker of, and the circumstances 
surrounding the grant . . , . . , . . 70 

which may be rebutted in the usual way . . . , ib. 

public rights even more easily established . . . . i&. 

Sometimes the grant required is sought by implication of law in the 
express grant of something else . . . . . .70 

because the right to be supported is either : — 

1 substantially part of the subject intended to be passed 

by the express grant . , . . . . . 71 

2 or is necessary to its enjoyment . . . , ib. 



CONTENTS. Vll 

Sometimes grant sought by implication, Ac, (conti/nued ). pagb 

instance of such implied grants . . . . . 71 

they differ in nothing from express grants . . , ib, 
implication is independent of whether or not the principle 

subject of grant is corporeal , . . . . 73 

Where no grant express or implied can be found, length of enjoy- 
ment is cogent evidence of a lost grant . . . . .74 

twenty years alone is sufficient . . . . . . i&. 

less, conjointly with confirmatory facts . . . , ib, 

and very short enjoyment will support a right of way . ib. 

either because such enjoyment must be 

notorious . . . . , ib. 

or because it is the best evidence of the 

dedication . . . . . 75 

state of facts embodied in prescription will support the pre- 
sumption ......... i&. 

Prescription can only be alleged in support of an incorporeal right . 76 

History of the doctrine of prescription . , . . . ib. 

Question for the jury in prescription . . . . . . 79 

From the affinnative verdict, the law presumes the due creation of 

the right .......... i6. 

Four suppositions are involved in this presumption . . . . ib, 

if either of them fails, the presumption cannot be made 80 

illustrations of this . . . . . , ib* 

especially in reference to reasonableness . . 81 

Plea of Custom . . . . . . . . , ib. 

Question for jm-y in Custom . . . . . . . 82 

Presumption in this case rests on two considerations only . .83 

illustrations of them . . . . , ib. 

Statutable Prescription under 2 <b 3 W. 4, c. 71 . . .84 

gives certain limited enjoyment the force of irmne- 

morial enjoyment . . . , , ib. 

and other enjoyment still greater advantages 86 



USER. 

User sometimes guides to the proper construction of a grant . 86 

either in respect of the intention or of the subject of the grant ib. 

Common Law presumption that the user is iiot u/rdawful effects this . 87 



Vlll CONTENTS. 

Common Law presumption, <fec. (conUnued). page 

thus a light being disputed, past exercise of it raises pre- 
sumption in its favour ..... 88 

and user at a particular spot points to the metes and 

bounds of the local right which justifies it . , , ib. 

and still further, will raise the inference that there is a 
grant to be so construed . . . . , ib. 

Nearly every incident to ownership is capable of beiug enjoyed 
separately as an easement . . . . . . . t&. 

therefore, conversely, any one enjoying an incident of 
property may be either owner of the property itself, 
or merely possessor of the easement . . , ib. 

the greater the number of such incidents he enjoys 
simultaneously the greater the probability of his 
doing so in the former rather than in the latter 
capacity . . . . . . . . ib. 

Some kinds of property, as waste lands, sea-shore, &g,, afford few 
incidents of proprietary enjoyment . . . . , ib. 

those of sea-shore mentioned . . . . . . 89 

Principle to be followed in inferring the extent of the right from 
the user . . . . . . . . . . ib. 

the narrowest right to be taken in each case . . ib. 

illustrations . . .. . . . . . 90 

The user itself must be unlawful without the right sought . . ib. 

and must have been capable, in all reason, of beiag stopped 
by the person against whom it is to be made evidence, was 
it not for the right ....... 91 

illustrations . . . . . . . . ib. note (a) 

Therefore user by virtue of unity of possession can be no evidence 
of an existing easement, though as has been already mentioned, it 
may lead to implying the grawt of an easement on severance . 96 
** User as of right " under the Prescription Act is probably the same 
as the " adverse user " of the Common Law . . . . ib. 

The duration of user is its most important element . . . ib. 

short periods wiU support pibblic rights . . . ib. 

otherwise twenty years is generally required . . ib. 

What constitutes cmitinuous user . . . . . . . 97 

some user is necessarily intermittcmt . . . ib. 

therefore cessation of user does not necessarily effect 
discontinuity . . . . . . . , ib. 



CONTENTS. IX 

What constitutes coiitimioua user (continued), page 

under the Prescription Act enjoyment must be active 

at both ends of the period, and perhaps once a year 97 
and the period must reach to the commencement of 

the suit 98 

what will constitute a break in it . . , , ib, 

effect of disabilities ...... i6. 

Note on Wreck . . . . . . . . 99 



REMEDIES. 

Infringements of territorial rights form two classes :— 

Trespasses, i.e. direct disturbance of possession . .100 

Nuisances, %,e. injuries consequential upon acts which are not 

trespasses ........ 101 

Formerly the only remedy at law in either case was by an action for 
damages .......... 101 

now a mandamus or injunction may be obtained . . ib. 

After rights have been established at law, equity will compel the 
cessation of acts which infringe them ..... 102 

And if legal remedies cannot be obtained, equity will assume complete 
jurisdiction .......... i6. 

So also, where law recognises no grievance, equity will sometimes 
interfere to prevent a hardship . . . . , , , ib. 

Where rights are disputed at law, equity will sometimes issue an 

interlocutory injunction against their infringement . , , ib, 

but only to preserve the subject in statu quo . . ib. 

and that upon certain conditions . . . , ib. 

Probably the Common Law Courts will adopt these principles in 

their new practice . . . . . . . . . 103 

Although licence has no remedy in respect of abrupt revocation of 

his licence, he has against injuries accruing during its exercise ib, 

case of two simitUtaneous and inconsistent licences . . 1 04 

Whaley v. Laing . ....... . . 105 

Persons may be liable for the continuance of a nuisance who did not 
create it .......... i6. 

And on the other side, both occupant and reversioner may have 
simultaneous cause of action for the same thing . . .106 



X CONTENTS. 

PAGE 
Person aggrieved may right Iiimself without legal assistance by 

abating the nuisanoe ........ 106 

conditions to be observed in doing this . . . . i&. 

Action may be brought for infrmgement of a right whether or not actual 

damage have accrued ........ 107 

Public rights must be vindicated by indictment . . . . t&. 

private damage accruing from their infringement will 

support an action ...... i&. 

with some exceptions as against pvhlic hodi^ . . ih. 



EXTINGUISHMENT OP EASEMENTS. 

Easements may be terminated by their owner without a deed . 109 

hy pa/rol . . . . . . . . ib, 

by any overt act amounting to abandonment . . ib. 

by unity of possession . . . . , . ib. 

And an exaggerated exercise of an easement will entitle the other 

side in some cases to stop the right temporarily . . . ib, 

but not so a mere alteration of user . . , . . i6. 



TABLE OF CASES. 



- "♦ 



PAGE 



Ackroyd v. Smith, 10 C. B. 

164 . . . .61 

Acton V. Blundell, 12 M. <fe 

W. 324 . . . . 34 

Alston V, Grant, 3 E. <fe B. 

128 ... . 106 

Anonymous Case, 1 Campb. " 

517 n. . . . .54 
Arkwright v. GeU, 5 M & W. 

203 .. . 81, 93 

Arthur v. Case, 1 Paige N. Y. 

(Ch.) 1447 ... 30 
Att.-Gen. v. Chambers, 4 D. 

M. & G. 206 . . 13, 41 

Att.-Gen. v, HaUett, 16 M. & 

W. 569 . . . 103 

Att.-Gen. v. Hanmer, 4 Ju. 

N. S. (V.-C. S.) 751 44, 86 
Att.-Gen. v. Luton, Board of 

Health, 2 Ju. N. S. 180 . 81 
Att.-Gen. ». Matthias, 4 Ju. 

N. S. 628 .. . 81 

Att.-Gen. u. Parmeter, 10 

Price 378 . . . 45 

B 

Bagot 1?. Orr, 2 B. & P. 

472 . . 51, 56, 58 

Bailey v, Appleyard, 8 Ad. & 

E. 161 . . . 90 

Ball V, Herbert, 3 T. R 253 54 
Ballard v.Dyson, 1 Taunt. 279 89 
Barker v. Richardson, 4 B. <b 

AL 570 . . . 70, 95 



PAOB 



Bartlett v. Downes, 3 B. <fe C. 

616 . . . .74 
Bastard v. Smith, 2 Mor. & 

Rob. 129 .. . 83 

Bateson v. Green, 5 T. R. 411 82 
Bealey v, Shaw, 6 East, 208 

3 6, 23, 74 
Beaufort, DuTce of, v. Mayor 

of Swansea, 3 Ex. 413 . 89 
Beeston v. Weate, 5 E. <fe B. 

986 .... 66 
Benson t?. Chester, 8 T. R. 396 81 
Benson v. Paull, 6 J3. & B. 

273 ... . 101 

Blakemore v Glamorganshire 

Canal Co., 1 My. & K 154, 102 
Blanchard v. Bridges, 4 Ad. & 

E. 176 . . . 72 

Blanchard v. Miller, 8 Greenl. 

268 .... 25 
Bland v, Lipscombe, 4 E. & B. 

713 n. . . 67, 58 

Blewett V. Tregotming, 3 Ad. 

& E. 544 . 70, 79, 81 

Blundell t?. Caterall, 5 B. <& 

Al. 268 . 41, 42, 46 

Bostock V. North Staflfordshire 

Railway, 1 Ju. N. S. 921 39 
Brewster v. Kidgell, 12 Mod. 

166 . . . .62 

Bright V. Walker, 1 C. M. & 

R. 211 . . 74, 75, 96 

Broadbent v, Ramsbotham, 11 

Ex. 602 . . . 32, 33 

Brown v, Mallett, 5 C. B. 

599 .. . 54, 56 



xu 



TABLE OF CASES. 



C 



PAGE 



Calmady v, Rowe, 6 C. B. 

861 . . 45, 86, 89 

Campbell v, Wilson, 3 East. 

294 .. . 74, 90 

Canal Commrs. v. The People, 

5 Wend. (N. Y.) 423 ; S. C. 

in error, 67 Wend. (N. Y.) 

618 .. . •. 13 

Carlisle, Mayor of, v. Wilson, 

5 East, 2 ... 90 
Carlyon v, Ix)vering, 1 H. <b 

N. 784 . . . 28, 83 
Carr v. Foster, 3 Q. B. 581 . 97 
Carter u. Murcott, 4 Bun. 

2164 . 41, 11, 56 

Cawkwell v. Russell, 26 L. J. 

(Ex.) 34 . . .109 

Chad V, TQsed, 2 Brod. <fe 

Bing. 406 .. . 49 

Chasemore v. Richards, 3 Ju. 

N. S. (Ex. C.) 984 ; S. C. 

2 H. <fe N. 165 . 27, 36 
Chetham v, Williamson, 4 

East, 469 . . . 60 

Child V. Starr, Hill (N. Y.) 369 13 
Clark V, Cogge, Cro. Jac. 

170 71 

Clarkson v. Woodhouse, 5 T. 

R. 412, note . . .82 

Clayton v. Corby, 5 Q. B. 415 ; 

S. C, 2Q. B. 813 81,83,98 
Clegg V, Edmondson, 3 Ju. N. 

S. 299 . . . . 98 

Cocksedge v. Fanshaw, 1 Doug. 

118 .. . 75, 80 

Codling V, Johnson, 9 B. <fe 

C. 933 . . . . 90 

Colchester, Mayor of, i?. Brooke, 

7 Q. B. 339 . . 53, 59, 107 
Constable's Case, 5 Rep. 106 

44, 86, 99 
Cooper V. Barker, 3 Taunt. 99 91 
Corby v, HiU, 4 Ju. N. S. 

512 ... . 103 

Coming v. Gould, 16 Wend. 

531 ... . 109 



PAGE 



Cowling V. Higginsou, 4 M. 

& W. 245 . . • 89 

Cox t;. Matthews; 1 Ventr. 

237 .. . 14, 16 

Cross V. Lewis, 2 B. & C. 686 95 
Cuddon V, Eastwick, 6 Mod. 

124 . . . .83 



D 



Dand v. Kingscote, 6 M. & 

W. 174 . . 70, 71 

Daniel v. North, 11 East, 372 

37, 70, 91, 95 
Dare v, Heathcote, 25 L. J. 

(Ex.) 245 .. . 90 

Devonshire, Duke of, v. Eglin, 
' 14Beav. 530. .* 59, 102 

Dickenson v. Grand Junction 

Canal Co., 7 (Ex.) 282 

27, 34, 36 
Dickenson v. Shaw, Hall's 

Rights of Crown, 263 . 44 
Dobson V. Blackmore, 9 Q. B. 

991 ... . 107 

Dodd V. Holme, 1 Ad. <fe E. 

493 .... 4 
Doe V, Cooke, 6 Bing. 174 . 65 
Doe V. Wood, 2 B. <k Al. 

724 . . . .00 

Dudden v. Guardians of Clut- 

ton Union, 1 H. & N. 629 33 
Dunwich v, Sterry, 1 B. <k Ad. 

831 . . 45, 64, 99 

Dyce V. Lady James Hay, 1 

Macq. H. L. 305 . 81, 83 
Dyson v. Collick, 5 B. <fe Al. 

600 ... . 300 



E 



Eaton V. Swansea Waterworks 

Co., 17 Q. B. 267 . . 98 

Eldridge v. Knott, Cowp. 214 74 
EUis V, South- West. Rail., 2 
H. & N. 424 . . . 107 



TABLE OF CASES. 



Xlll 



PAGE 



Embrey v. Owen, 6 Ex. 369, 
post. p. 24, note (c) 21, 24, 

27, 31 

England v. Wall, 10 M. <fe W. 
699 . . . .98 



F 

Flight V. Thomas, 11 A. & E. 
688 ; S. C. in error, 8 CL 
& F. 231 . . . 98 

Frailer v. Waters . .721 

Freeland v, Burt, 1 T. R 701 2 

G 

Gate ward's case, 6 Rep. 60 . 81 
Gibbs V. Liverpool Dock Co., 

4 Ju. N. S. 636 . 56, 108 
Glave V. Harding, 27 L. J. 

(Ex.) 286 .. . 71 

Glynne v. Nicholas, 2 Show. 

507 . . . .23 

Goodtitle v, Baldwin, 11 East, 

488 .. . 69, 70 

Graham v. Birkenhead &c. 

Rail., 2M. ifeG. 146 . 102 
Graham v. Ewart, 11 Ex. 326 

58, 71 
Gray v. Bond, 2 Brod. <fe Bing. 

66 .... 56 

Greatrex v. Hayward, 8 Ex. 

ZMx. .... «/«5 

Greenslade v. Halliday, 6 

Bing. 379 . . . 106 

H 

Haines t?. Taylor, 10 Beav. 75 102 
Hale V, Oldroyd, 14 M. <fc W. 

789 .. . . 109 

Hall V. Swift, 4 Bing. N. C. 

381 .. . 97, 109 
Hamilton v. Marquis Donegal, 

3 Ridg. 267 . . . 29 

Harbidge v, Warwick, 3 Ex. 

552 .. . 85,96 



PAGE 



Harmond v, Pearson, 1 Campb. 

515 . . . .55 

Harper v, Charlesworth, 4 B. 

<fe C. 574 . . . 88 

Hewlins v, Shippam, 5 B. <!; 

C. 221 . . . . 58 

Hill V, Smith, 10 East 476 . 90 
Hilton V. Ld. Granville, 5 Q. 

B. 701 ; S. C, 1 Or. & 

Ph.* 283 . . 81, 83, 103 

Hobson V. Todd, 4 T. R. 71 107 
Hodgson V, Field, 7 East 613 74 
Hole V, Barlow, 27 L. J. (C. 

P.) 207 . . . .7 
Holford V. Bailey, 13 Q. B. 

426 . . .64 

Holmes v. Buckley, 1 Abr. 

Eq. 27 . . . 63 

Holmes v. Goring, 2 Bing. 76 71 
Holmes v, Wilson, 10 Ad. ^ 

E. 503 . . . . 100 
Home V. Mackenzie, 6 CL <b 

F. 628 . . . . 41 
Hull <fe Selby Railway, in re, 

5 M. ifc W. 327 . 54 

Hull, Mayor of, v. Homer, 

Cowp. 102 .. . 74 

Humphries v, Brogden, 12 Q. 

B. 739 . . . .4 



Jeflfries v. Williams, 5 Ex. 792 4 
Jenkins v. Harvey, 1 C. M. <fe 

R. 877 . . . 79, 81 
Jones V. Gooday, 8 M. <fc W. 

146 ... . 100 

Johnstone v. Hall, 2 Kay. <b 

J. 414 . . . 106 



L. 



Lanev. Newdegate, 10 Ves. 192 102 
Lee V. Stevenson, 4 Ju. N. S. 

950 .. . 60, 65 

Liggins V. Inge, 7 Bing. 682 14, 109 
Livett V. Wilson, 3 Bing. 115 74 



XIV 



TABLE OP CASES. 



PAGE 



Lonsdale v, Rigg, 1 H. <{;; N. 

924 .... 58 
Lord Adv. of Scotland v. Ha- 

miLtony 1 Macq. H. L. 47, 

49 . . . .13, 41 
Lowe V, Carpenter, 6 Ex. 825 97 
Lowe V, Gavett, 3 B. <fe Ad. 

863 . . . . 42, 45 

Lyddal v, Weston, 2 Atk. J9 74 

M. 

Manchester &o. R. v. Works 
of Board of Health, 26 L. J. 
(M.It. 345, and 23 Beav. 
198 .... 32 

Manley v. St Helen's Canal 
Comp., 27 L. J. (Ex.) 159 55 

Magor V. Chadwick, 11 Ad. <k 
M. 586 . . . .41 

Mafion V, Hill, 5 B. & Ad. 1 28, 

15, 23, 93 

Manning v, Wasdale, 5 Ad. <b 
E. 758 . . . . 58 

Miles V, Rose, 5 Taunt. 705 . 54 

Mill V, Commissioners of New 
Forest, 18 C.B. 60 . 80, 84 

Minshull v. Oakes, 4 Ju. N. S. 
169 .... 61 

Moore v. Rawson, 3 B. <fe C. 
332 ... . 109 

Morris v. Edgington, 3 Taunt. 
24 .... 109 

Mumford v. Oxford, Wolver- 
hampton (be. Ralw., 1 H. <lr 
N. 34 . . . . 106 



N. 

Newmarch v. Branding, 3 Sw. 

99 .... 102 

Nicholas v. Chamberlain, Cro. 

Jaa 121 ... 72 

Norman v. Wells, 17 Wend. 

(N.Y.)136 . . .61 
Norris v, Irish Land Comp. , 4 

Ju. N. S. 235 . . 101 



O. 



PAOE 



Onley v. Gardiner, 4 M. & W. 
496 .... 96 

P. 

Padwick v. Knight, 7 Ex. 854 81 
Palmer v, Kibblethwaite, 1 

Show. 64 (Skinner 65) .21 
Partridge v, Scott, 3 M. <fe W. 

220 .. . 4, 74, 91 

Paramour v, Yardley, Plowd. 

545 a ... 76 

Pamaby v, Lancashire Canal 

Comp. 11 Ad. & E. 223 . 55 
Pelham, liord, v. Pickersgill, 

1 T. R. 660 . . . 81 

Pheysey v, Vicary, 16 M. & 

W. 484 . . . 72, 109 

Pinnington v, Galland, 9 Ex. 

1 . . . . 70, 71 
Pomfret V, Ricroft, 1 Wms. 

Saund. 321 . . 71, 73 

Potter r. North, 1 Ventr. 383 76 
Prescottt?. Phillips, 6Ea8t. 213 21 
Proctor V, Hodgson, 10 Ex. 

824 . . . . 70,72 

Pyer v. Carter, 1 H. <k N. 

916 . . . . 70, 72 

R. 

R. V. Barr, 4 Camp. 16 . 96 

R. V, Betts, 16 Q. B. 1022 45, 

49, 67 
R. V. Charlesworth, 1 6 Q. B. 

1012 .... 46 
R. V, Commissioners of Pag- 

ham, 8 B. & C. 355 . . 49 

R. V. Inhabitants of Lanulph, 

1 Moo. & Rob. 393 . . 11 
R. V, Jolliffe, 2 B. & C. 54 . 74 
R. V. Lord Yarboroiigh, 3 B. 

& C. 917 ; S.C. in error 2 

BHgh, N. S. 147 . . 42 
R. V, Ma8son,4 J. (Q. B.) 112 42 
R V. Montague, 4 B. &C. 598 54 
R. V. Moore, 3 B. & Ad. 184 105 
R. V. Pedley, 1 Ad. <fe. E. 822 105 



TABLE OF CASES. 



XV 



PAGE 



R V. Petrie, 4 E. & B. 737 70, 

74, 96 
R V, RusseU, 5£.<kE. 566 45,49, 

67, 107 
R. t). Smith, 2 Poug. 441 . 41 
R V. TindaU, 6 Ad. & E, 143 45 
R V. Trafford, 1 B. <b Ad. 874 28 
R v. Ward, 4 Ad. & E. 384 45, 

49, 53, 67, 107 
Race «. Ward, 4 E. <fe B. 702 

20, 58, 75, 83 
Rawstron v, Taylor, 25 L. J. 

(Ex.) 33 ... 32 

Re HuU & Selby R, 5 M. & 

W. 327 . . . . 42 

Read v. Brookman, 3 T. R 

151 70 

R«g V. Chorley, 12 Q. B. 515 109 
Renshaw v. Bean, 18 Q. B. 

112 ... . 109 
Rex V. Inhabitants of Oxford- 
shire, 1 B & Ad. 301 . 31 
Reynolds v, Clarke, 2 Raym. 

1399 . . . 100, 101 
Rich V, Basterfield, 4 C. B. 

783 ... . 105 
Richards ». Rose, 9 Ex. 218 70, 71 
Rogers V. Brenton, 10 Q. B. 

26 . . . 46, 81, 83 
Rogers v, Judd, 5 Vermont 

(R) 223 ... 58 

Rogers v. Taylor, 27 L. J. 

(Ex.) 173 . . .4 

Rowbotham v. Wilson, 3 Ju. 

N. S. 1297 ... 4 
Russell V, Men of Devon, 2 T. 

R 667 . . . . 307 
Rutland, Earl of, v. Bowler, 

Palmer 290 . . .15 



S. 



Sadlier v. Biggs, 4 H. of L. 

435 .... 86 
Sampson v. Hoddinott, 3 Ju. 

N.S. (C.P.)243;S. CIC. 

B., N. S. 590 . . 28, 30 



PAGE 



Saunders v, Newman, B. 1 <!; 

Al. 258 . . . 16, 109 
Scratton i). Brown, 4 B. <!; C. 

485 . . . . 43, 64 
Seymour v. Lord Courtenay, 5 

Burr. 2814 . . 63, 64 
Shadwell «. Hutchinson, 2 B. 

& Ad. 97 . . . 101 
Sharp JO, Waterhouse, 3 J. N. 

S. (Q.B.) 1022 . .40, 41 

Shrewsbury <fe Chester Railw. 

V, Shrewsbury <S? Birming- 
ham Railw., 1 Sim., N. S. 

410 ... . 103 
Simpson i^. Savage, 1 C. B., (N. 

S.) 347 . . . . 106 
Smith V, Kenrick, 7 C B. 

515 . . • . 4, 6 
Smith t;. MiUes, 1 T. R 

476 ... 100 

Somerset, Duke of, v, Fogwell, 

5 B. & C. 875 . . 64 

Sparrow v, O. W. & W. Ry. 

Hare's, 436 . . . 103 

Spencer's Case, 1 Smith's L. C. 

36 .... 61 

Staffordshire Canal Comp. v. 

HaUen, 6 B. & C. 321 . 3 
Stainton v . Woolrych, 23 Beav. 

225, 3 J. (M. R) 257 . 39 
Stokoe V. Singers, 8 E. <!; B. 

31 .... 109 

Swansborough v. Coventry, 9 

Bing. 305 . . .72 



T. 

Talbot v. Hope Scott, 27 L. J. 

(Ch.) 273 . . 103 

Tanisty'sCase, Davis 286, 316 83 
Taylor v. Whitehead, 2 Doug. 

745 .... 73 
Tickle V, Brown, 4 A. <fe E. 

369 .... 98 
Turbervil v. Stamp, 1 Salk. 13 3 
Tylor V, Wilkinson, 4 Mason 

(Cir. Co.) 400. 



XVI 



TABLE OF CASES. 



V. 



PA OB 



Yaughan v, Menlove, 3 Biug. 

N. C. 468 . . .3 

Vowles V, Miller, 3 Taunt. 137 106 

W. 

Ward V. Robins, 16 M. & W. 

237 .... 98 
Warren v, Matthews, 6 Mod. 73 56 
Warren v, Prideaux, 1 Mod. 

106 .... 81 
Welcome v, Upton, 5 M. <fc W. 

398 ... 84, 85 

Weld V. Hornby, 7 East, 195 29, 

86 
Whaley v, Laing, 2 H. & N. 

476 ; S. C. in error, 4 Ju., 

N. S. 930 .. . 106 

Wickbam v. Hawker, 7 M. <fe 

W. 63 . . . .71 

Wilde u. Minsterley, K T. 

15 Car. B. R. . .5 

Wilkes V, Broadbent, 1 Wils. 

63 .... 81, 83 
Wilkinson v. Proud, 11 M. <fe 

W. 33 . . . .76 



PAGE 

WiUiams v, Moreland, 2 B. <b 

C. 910 . 29, 14, 16 

Williams v. Morris, 8 M. <fc W. 

488 . .60 

Williams t?. Wilcox, 8 Ad. & 

E. 314, 333 41, 51, 53, 54 
Winter r. Brockwell, 8 East. 

308 . . . .59 

Wisbarst v. Wyllie, 1 Macq. 

H. L. 389 .. . 11 

Wilson V, Willes, 7 East 121 81, 

83 
Wood V, Leadbitter, 13 M. <fe 

W. 838 . . . 58, 59 

Wood V. Veal, 5 B. &A1. 454 95 
Wood V, Waud, 3 Ex. 748 39, 

27, 28, 93 
Woodyer v. Hadden, 5 Taimt. 

125 . .74, 96 

Wright V, Howard, 1 S. & H. 

190 . . 14, 18, 23, 28 

Wyatt V, Harrison, 3 B. <bAd. 

871 4, 5 

Y. 
Yoimg V. Spencer, 10 B. & C. 

145 ... . 106 



INTRODUCTION. 



The enjoyment of property of whatever kind 
must in its completest form involve three perfectly 
independent elements, namely : — 

The quantity of that which is the subject of 

property, 
The period of time during which it is to be 

used. 
The extent, or quality, of the user. 
To take an instance, it is clear that any portion 
of land considered in its strictest sense, as desig- 
nating the surface only of the earth, is capable of 
subdivision, and that the resulting plots may be 
given into the possession of different occupiers for 
periods of time, varying, both as to commencement 
and duration, with the different plots, in the case of 
one, perhaps, for ten years, of another for life, and 
of a third for ever ; while the several different 
occupiers may have as many degrees of qualification 
in their right of dealing with the land which they 
respectively possess. 

As, also, the word user embraces within its 
meaning every kind of dealing with the property of 
which it is capable, the list just given does not 
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exhaust the number of persons who may be simul* 
taneously interested in a given portion of land; 
besides those in actual possession, i,e. the tenants, 
of the diflFerent plots, there may be persons who 
have the right to use certain parts of the land, as, 
for instance, those who have a right of way over it ; 
or a right to take certain parts of the produce of the 
land, as a tithe owner, or a rent-charger; or, like the 
landlord, to receive rent, and to dispose by anticipa- 
tion of the future possession. To these may be 
added, remainder men of all kinds, who have the 
present right of future possession, and with it the 
power of restraining the actual occupant from a 
user disadvantageous to their interests. 

But the word land, carries us still further than 
1 Co. Lit. this. ^ The time-honoured legal maxim, Cujm est 

4 a ; Shep. 

Touch. 90 ; soluM, ejtts est usque ad coduniy has given it when 
267;.Fr«c^ Standing alone, and not otherwise restricted, an 
BvH*i T. extension bnngmg withm its scope everything 
which exists naturally, or has been fixed artificially, 
between the centre of the earth and the confines 
of the atmosphere, and in this sense its capabiUty 
* Co. Lit. of subdivision is enormously increased : ^ the par- 
tition may be carried on in a vertical, as well as in 
a horizontal direction, and the surface plot may be 
found in the possession of one person, while the 
mines beneath are in the hands of another, and the 
space above in those of a third. 

Without pursuing this subject any further, 
enough has been said to lead to the conclusion 
that any occupier of land may be brought into 
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close proprietary relations with neighbours on all 
sides of him in space, and on two sides of him in 
time. It is obvious that he and his neighbours in 
space cannot be mutually indifferent to each other's 
doings ; thus, one of them might make sewers on 
his own ground, which should discharge themselves 
within the lands of the others ; he might foul, or 
otherwise change the character of, the stream, which 
flows from him to them ; he might make a bonfire* * TwbervU 
which should send sparks upon their roofs ; in fact, i Saik. 13 ; 
without stepping beyond his own territory, he Y.Meniove, 
might almost prevent some of them from bene- c. 468. 
ficially enjoying their lawful possessions. 

To render the occurrence of such a state of 
things impossible, the Common Law, otherwise so 
jealous of interfering between the owner and his 
property, imposes upon him the simple rule " Sic 
utere tuo ut alienum non IcBdas^ 

One or two familiar examples of the application of 
this rule will sufficiently illustrate the mode in which 
it operates to define the territorial rights of pro- 
prietors. For instance, one of the possible dealings 
with land is the excavating or quarrying it ; absolute 
ownership, therefore, confers upon the proprietor the 
right^ of so doing, irrespective of whether he may be « Dicta in 
actuated by mere caprice or by some useful motive; ^UrtCawa 
but then the rule under consideration steps in and ze», 6 b. & 

C 321 

says, that he must in one respect limit himself in 
his excavation,^ he must not go so far as to cause the » 2 RoUe*a 
soil of his adjoining neighbour to fall ; at the same * Trespass, 
time, supposing the relations between the parties to tion,» T\ 

b2 
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WycUt T. 
Harrisonf 
8 B. & Ad. 
871 (o) ; 
Dodd ▼. 
HoliMy 1 
Ad. & B. 
493; Part- 
ridge Y. 
Scott, S M. 
&W. 220; 
also dicta in 
Smith ▼. 
Kenrich, 7 
0. B. fiQ5 ; 
and Jiffriet 
T. Wil- 
liams, 5 
Ex. 792. 

* Ilum^ 
phriea r. 
Brogden, 
12 Q. B. 
789 (6) ; 
Rowhotham 
V. Wilacm,^ 
8Ja.,N. S. 
(Ex. C.) 
1297; 
Rogers v. 
Taylor, 27 
L. J. (Ex.) 
173. 



be merely those which arise from simple proximity, 
he is only obliged to provide such lateral support 
for his neighbour, as the land itself in its natural 
condition would require, and not the additional 
amount rendered necessary, by the fact of its being 
burdened with a house. Again,* where the surface 



{a) The judgment of the Court 
of dueen's Bench in the case of 
Wyatt V. Harrison^ was deli- 
vered hy Lord Tenterdeny C. J., 
in the following terms : — "The 
question reduces itself to this : 
Whether, if a person builds to 
the utmost extremity of his own 
land, and the owner of the ad- 
joining land digs the ground 
there, so as to remove some 
part of the soil which formed 
the support of the building so 
erected, an action lies for the 
injury thereby occasioned ? 
Whatever the law might be, if 
the damage complained of were 
in respect of an ancient messuage 
possessed by the plaintiff at the 
extremity of his own land, 
which circumstance of antiquity 
might imply the consent of the 
adjoining proprietor, at a former 
time, to the erection of a build- 
inginthat situation, it is enough 
to say in this case that the 
building is not alleged to be 
ancient, but may, as far as ap- 
pears from the declaration, have 
been recently erected; and if 
so, then, according to the au- 
thorities, the plaintiff is not 
entitled to recover. It may be 
true that if my land adjoins 
that of another, and I have not 
by building increased the weight 



upon my soil, and my neighbour 
digs in his land so as to occasion 
mine to fall in, he may be liable 
to an action. But if I have laid 
an additional weight upon my 
land, it does not follow that he 
is to be deprived of the right of 
digging his own ground, because 
mine wiU then become inca- 
pable of supporting the artificial 
weight which I have laid upon 
it. And this is consistent witii 2 
Roll Ahr, * Trespass,' (I.) pi. 1. 
The judgment will therefore be 
for the defendant." 

(6) In delivering the very 
elaborate judgment of the Court 
in the case of Humphries v. 
Brogdetij Lord Campbelly C, J., 
said, ** We have therefore to 
consider, whether, when the 
surface of land (by which is 
here meant the soil lying over 
the minerals) belongs to one 
man, and the minerals belong 
to another, no evidence of title 
appearing to regulate or qualify 
their rights of enjoyment, the 
owner of the minerals may re- 
move them without leaving 
support sufficient to maintain 
the surface in its natural state ? 
This case is entirely relieved 
from the consideration how far 
the rights and liabilities of the 
owners of adjoining tenements 
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soil belongs to one proprietor, and the subjacent 
minerals to another, the latter may undoubtedly work 



are affected by the erection of 
buildings ; for the plaintiff claims 
no greater degree of support for 
his lands than they must have 
required and enjoyed since the 
globe subsisted in its present 
form. 

"Where portions of the free- 
hold, lying one over another 
perpendicularly, belong to 
different indiyiduals, and con- 
stitute (as it were) separate 
closes, the degree of support to 
which the upper is entitled from 
the lower has as yet by no means 
been distinctly defined. But, 
in the case of adjoining closes 
which belong respectively to 
different persons from the sur- 
face to the centre of the earth, 
the law of England has long 
settled the degree of lateral 
support which each may claim 
from the other, and the prin- 
ciple upon which this rests may 
guide us to a safe solution of 
the question now before us. 

"In 2 Rollers Abridgment^ 
564, tit. * Trespass,' (I.) pi. 1., 
it is said : — ' If A., seized in 
fee of copyhold land next ad- 
joining land of B., erect a new 
house on his copyhold land ' (I 
may remark that the circum- 
stance of A.' 8 land being copy- 
hold is wholly immaterial) ' and 
part of the house is erected 
t)n the confines of his land next 
adjoining the land of B., if B. 
afterwards digs his land near to 
the foundation of the house of 
A. but not touching the land of 



A., whereby the foundation of 
the house and the house itself 
fall into the pit, stiU no action 
lies at the suit of A. against B., 
because this was the fault of A. 
himself that he built his house 
80 near to the land of B., for he 
could not by his act hinder B. 
from making the most profitable 
use of B.'s own land ; Easter 
Term, 15 Car. B. R. Wilde v. 
Minsterleg, But, semble that a 
man who has land next adj oining 
to my land cannot dig his land so 
near to my land that thereby my 
land shaU fall into his pit; 
and for this, if an action were 
brought, it would lie.' This doc- 
trine is recognised by Lord C. B. 
ComynSy Com. Dig, ' Action on 
the case for a nuisance* (A.) ; by 
Lord Tenterden in Wyatt v. 
Harrison, and by other eminent 
judges. It stands on natural 
justice, and is essential to the 
protection and enjoyment of 
property in the soil. Although 
it places a restraint on what a 
man may do with his own pro- 
perty, it is in accordance with the 
precept, Sic utere ttw ut alienum 
non kedas. As is well observed 
by a modem writer : * If the 
neighbouring owners might ex- 
cavate their soil on every side 
up to the boundary line to an 
indefinite depth, land thus de- 
prived of support on all sides 
could not stand by its own co- 
herence alone ; ' Gale on Ease^ 
ments, p. 216. 

" This right to lateral support 
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his mines as he chooses, provided that he does not 
transgress the line, beyond which he would inflict 
injury upon some one of his various neighbours. 
He can, therefore, only excavate so far, and in such 
a manner (to take one of many instances), as will 
still leave support sufficient to maintain the super- 
incumbent surface in its natural position under all 
ordinary user of it by the occupier. 

Although the words of the maxim, strictly con- 
strued, apply only to active user, its spirit dictates 
a certain amount of yielding on the other side ; and 
1 Com. Dig. accordingly,^ one cannot so far insist upon having 

' Action on 

the case for 

a naisance,* « i* • • m • a. ^•^ 

(C.) Smith ""^"^ adjoining soil is not, like 

V. Kenrick^ the support of one building 

7 C. B. upon another, supposed to be 
gained by grant, but is a right 
of property passing with the 
soil. If the owner of two ad- 
joining closes conveys away one 
of them, the alienee, without 
any grant for that purpose, is 
entitled to the lateral support of 
the other close the yery instant 
when the conveyance is exe- 
cuted, as much as after the ex- 
piration of twenty years, or any 
longer period. Pari ratione, 
where there are separate free- 
holds from the surface of the 
land and the minerals belonging 
to different owners, we are of 
opinion that the owner of the 
surface, while unencumbered 
by buildings and in its natural 
state, is entitled to have it sup- 
ported by the subjacent mineral 
strata. Those strata may of 
course be removed by the owner 
of them, so that a sufficient 



support for the surface be left : 
but, if the surface subsides and 
is injured by the removal of 
these strata, although, on the 
supposition that the surface and 
the minerals belong to the same 
owner, the operation may not 
have been conducted negligently 
nor contrary to the custom of 
the country, the owner of the 
surface may maintain an action 
against the owner of the mi- 
nerals for the damage sustained 
by the subsidence." 

A later paragraph of this 
judgment defines the extent of 
the right to superficial support 
as follows: <* Something has 
been said of a right to a reason- 
able support for the surface: 
but we cannot measure out 
degrees to which the right may 
extend ; and the only reason- 
able support is that which wiU 
protect the surface from sub- 
sidence and keep it securely at 
its ancient and natural level." 
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the natural conditions of his property unmolested, 
as to prevent his neighbour from making a fair and 
reasonable use of his own land. For example/ " the ' ^^ wu- 
right of the owner of a house to have the air above ^ou v. 

. . . . . Ba/rlwDy 27 

him Unpolluted is subject to this qualification, that l.j.(0. p.) 
necessities may arise for interfering with that right, 
pro bono publico^ for purposes necessary to life, 
provided the thing necessary to be done, be done 
in a reasonable and proper manner, and in a 
reasonable and proper place." 

The rights, which spring from the exclusive 
power, given by Common Law to every possessor 
of property, of doing what he likes with his own, 
when modified by the rule which has just been 
discussed, may be conveniently designated Natural 
Rights. Or, to state the same thing somewhat 
differently, all which can be enjoyed and practised 
by neighbouring proprietors, each within his own 
territorial space, without materially affecting the 
natural state of the others' property, or their 
respective means of dealing with it, constitutes in 
the aggregate the Natural BighU of property. 

These rights the law gives to the actual occupiers 
of the property, regardless of whether they are 
absolute owners of it, or have merely a temporary 
possession. Any further restraint which the occu- 
pier may be obUged to put upon the free exercise 
of his physical power over the land, must rest upon 
contract either express or implied. 

But from what has been already said, it is appa- 
rent that, except in rare instances, the occupier can 
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in no way be said to have the full enjoyment of 
these natural rights of property. He generally has 
relations with persons, who are entitled to succeed 
him in the possession, or can demand of hun some 
ascertained, though undivided, share in the profits 
of his land, and in consequence is under obligations 
to them, which restrict him in his user of his pro- 
perty. Thus, for instance, if he is an ordinary 
tenant for years, he is by the terms of his contract 
obhged to pay rent to his landlord, to abstain 
from consuming the soil, as by quarrying, making 
bricks, &c., and to forego the full advantages of 
his possession in many other respects. If he is a 
tenant for life, he must refrain from opening mines 
or cutting timber. The terretenant was also till 
lately obliged to set apart a tenth of his produce 
for the tithe owner, and to allow him to come upon 
the land for it ; and he may be obliged to submit 
to all the incovenience to which the charge of an 
annuity upon his land can render him liable. It 
is, also, seldom that he is not under obligations to 
persons who may be termed strangers to him, i. e., 
whose right is in no sense founded upon any title 
to his property, but may be looked upon as origi- 
nating in a voluntary contract. This is the case 
when he is obliged to afford a right of way over 
his ground to the occupiers of a certain house, or 
to allow a householder to take pot-water from his 
well, and so on. 

It is foreign to the purpose of this treatise to 
attempt any detailed analysis of the various simul- 
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taneous rights to which it is in the nature of real 
property to be subject, in consequence of the 
possible co-existence of several estates and charges. 
It is sulfficient to point out that the enjoyment of 
land or territorial property, by the person in actual 
possession and occupation of it, is limited by three 
sorts of restrictions, namely : — 

1 . Restrictions in favour of persons whose right 
to have them observed, is incidental to estates or 
interests which they possess in the property itself. 

2. Restrictions imposed by persons whose right 
to do so accrues to them solely by virtue of owner- 
ship over adjoining property. 

3. Restrictions in favour of persons, who, as far 
as their claim to have them observed is concerned, 
are strangers to the property. 

The rights of the favoured persons in the first 
class are more properly incidents of estates in real 
property, and will not be treated of here ; those of 
the second form, as has been already explained, a 
branch of Natural Rights^ and those of the third 
are Easements. 
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As aU the rights, to be considered in this section, 
accrue by reason of possession of the ground upon 
which the water lies, it is important to remark ^ * Seejndg- 

ment of 

that when the boundary of two properties passes Lord Mana- 

. A • • 1 field, C. J., 

along or over a stream or piece of water, it is taken in Carter t. 
prima fade to coincide with the medium Jilum of the Burr. 2162; 
stream, or the diameter of the pool ; although, of hMcmuof 
course, it may be proved expressly to have some moo. &Rob. 

398 • 

other direction. If a river be divided into' two («) Vtm^- 

courses by an island in its middle, the medium ^yuie, i 

flum for boundary purposes is that which bisects JJ^^'q?' 

the island; but if the island be nearer one side ^^'® 

428, e< 
(a) In moying that the de- boundary; just as if a road '^* 
cision appealed from should be separates two properties, the 
affirmed, the Lord Chancellor ownership of the road belongs 
(Lord Cranworth) said : — '* K half way to one and half way 
a stream separates properties A. to the other. It may be re- 
and B,—primd facie, the owner butted by circumstances, but if 
of the land A, as to Ais land on not rebutted, that is the legal 
one side, and the owner of the presumption. Then if two pro- 
land B, as to Ai8 land on the perties are divided by a river, the 
other, are each entitled to the boundaryis an imaginary line in 
soil of the stream, ttsqite ad the middle of that river — but to 
mediam aj'WCB— that is, primd say that the whole of the river 
facie so. It may be rebutted; is a sort of common property, — 
but generally speaking, an which belongs to no one, is not 
imaginary line running through a correct view of the case." 1 
the middle of the stream is the Macq, H, Z. Cases, p. 389. 
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» At least tjjj^jj tjjg other, no account^ is taken of the smaller 

tms seems ' 

so in Ame- branch ; the other alone represents the whole river, 

w ^* and its medium jilum constitutes the prima fade 

&C., 42. line of proprietary division. 
2 Harg. When a stream ^ changes its com'se by slow and 

Tracts, De . . ° . . "'. 

Jure Maris, imperceptible steps, the riparian proprietors are 
Bi. Comm. obHgcd to acccpt the consequent alteration in their 
boundaries ; but when the shifting is sudden and 
well marked, the original medium filum continues to 
be the border line, and the stream, so far, passes 
entirely within the land of the one proprietor. If 
8 2 Bract, an island is formed' by natural causes, the property 

Lib. 2, cap. . . . . . r r j 

2, 1 2 ; 2 in it remains apportioned in the same manner as 
261 ; ' was, before its appearance, the property in the soil 
Aq. Bights, ou which it stauds. The large size of the rivers in 

118 • • 

America, and their enormous powers of denuda- 
tion and deposition, have given this point a pro- 
minence in that country, which it does not possess 
here; and accordingly, it will be found to have 
**^i., received in the American text books* much 

Angell's 

Waters, morc elaborate treatment than it requires in 

&c, 43, et *■ 

aeq.y and England, 
the autho- 

rities there This prcsumptiou of the medium Mum being the 

cited. 

boundary line between two riparian proprietors, 
presupposes that the land, upon which the water 
lies or flows, is shared between them ; it cannot, 
therefore, arise at all in those cases, where there is 
ail antecedent presumption of law, that the bed of 
the stream or piece of water belongs to a third 
party. This happens, as will afterwards be men- 
tioned, when the sea or an estuary forms the 
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subject of consideration.^ It is,^ too, perhaps not ' ^^*J^ 
free from doubt, whether the land covered by non- i^\f^^^: ^f 
tidal rivers which are navigable, and by large fresh HamiUmy 
water lakes, does not by Common Law belone to ^' ^^^ p^ 

, : . ° Lord St. 

the Crown. This question has for obvious reasons Leonards 

, , . . . , (LordChan- 

received much more attention m America^ than ceiior). 
here, but still appears, even there, to be left without v. s^arr, 4 
a unanimous solution. When the bed of the water, 359 ! also 
as in the cases alluded to, belongs as such to third ^^Z'^' 
parties, its limits are defined by the line of water ^^® 
level taken upon an average ^ of the daily ordinary {^^20^ 
heights tliroughout the year. yTu9^' 

From what has been stated in the introductory ^^^^ 

*' Commra. v. 

section, it is evident that Natural Rights are, in ^^Peopie, 

... 5 Wend. 

fact, all comprised in the comprehensive right which (n.y.)423; 

o. C in 

every owner of property has, to claim the benefit error, 17 

•^ ... . Wend.(N. 

of those obligations, by which neighbouring occu- y.) 6I8. 
piers are reciprocally bound towards each other for conmvrs. v. 
the purpose of securing to themselves the com- sw^T^' 
pletest enjoyment of their respective properties ; AttJom^' 
and, therefore, an investigation of the natural rigltts j^^f^^L 
of landowners relative to the waters and water- 6*62^ia 
courses which cover and traverse their lands, reduces ^^206*' ^ 
itself to the question, " To what extent can these 
landowners control their neighbours in their deal- 
ings with and user of their own property, considered 
simply in reference to the eflfect of such dealings 
and user upon the waters and watercourses referred 
to?" To a similar extent, of course, mutatis 
mutandiSy they can themselves be restrained. 

The results of this inquiry, as they have been 
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elaborated in a somewhat long series of cases, may 
be conveniently considered in the following order ; 
namely, as they relate to, — 

1. Water flowing in a defined and natural chan- 
nel, as rivers, streams, &c. 

2. Water flowing naturally, without having any 
defined course, as springs, surface-water, &c. ; and 
water not flowing at all, but severed, in a pond or 
tank. 

3. Water in an artificial channel, whether flowing 
naturally, or proceeding from artificial sources. 

4. Water of the sea, estuaries, and tidal rivers. 
1. Natural Watercourses, — Running water is, in 

some sense, as it used to be termed, puhlici 
juris; as it passes in its channel from one per- 
son's land to that of another, it is certainly, prima 
facie^ not the specific property of the one rather 
than of the other; and accordingly, it was con- 
tended at one time, that the first riparian pro- 
prietor who appropriated any portion of it to a 
beneficial use, immediately upon so doing, obtained 
a right to that portion against all the world. Un- 
fortunately, some of the earlier decisions on the 
» (7oa; V. subjcct* wcrc accompauicd by dicta, which appeared 
1 ventr. ' to favour this view, and notwithstanding the clear 
iiamiv. cxpositiou of the law by Sir /. Leach, V. C, 
2R&c! afterwards Master of the Rolls, in Howard v. 
^wrv./^e, Wriffht^ii was not until the elaborate [b) judgment 

7 Bing. 

692. (6) After disposing of this wish to rest a judgment for the 

3 1 S. & St. case upon tlie actual facts Lord plaintiff on this narrow ground. 

^^^* Denman went on to say (5 B. We think it much better to dis- 

^ Ad, 16) : — ** But we do not cuss, and as far as we are able, 
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in Mason v. Hill^ was given, that the real solution of '^^ ^- ^ 
the difficulty was generally acknowledged to be com- 



to settle the prinoiple upon which 
rights of this nature depend. 

"The proposition for which 
the plaintiff contends is, that 
the possessor of land, through 
which a natural stream runs, has 
a right |to the adyantage of that 
stream, flowing in its natural 
course, and to use it when he 
pleases, for any purposes of his 
own, not inconsistent with a si- 
milar right in the proprietors of 
the land ahoye and helow — ^that 
neither can any proprietor ahoye 
diminish the quantity, or injure 
the quality of the water, which 
would otherwise descend, nor 
can any proprietor helow throw 
hack the water without his 
license or grant: — and that, 
whether the loss hy diyersion, 
of the general heneflt of such a 
stream, he or he not such an 
injury in point of law, as to 
sustain an action without some 
special damage, yet, as soon as 
the proprietor of the land has 
applied it to some purpose of 
utility, or is preyented from so 
doing hy the diyersion, he has a 
right of action against the per- 
son diyerting. 

"The proposition of the de- 
fendants is, that the right to 
flowing water is publici juris^ 
and that the first person who 
can get possession of the stream, 
and apply it to a useful purpose, 
has a good title to it against all 
the world, including the pro- 
prietor of the land helow, who 
has no right of action against 



him, unless such proprietor has 
already applied the stream to 
some useful purpose also, with 
which the diyersion interferes ; 
and in default of his haying 
done so, may altogether depriye 
him of the heneflt of the water. 

" In deciding this question, 
we might content ourselyes hy 
referring to, and relying on, 
the judgment of this Court in 
this case on the motion for a 
new trial (3 B. ^ Ad. 304) ; hut 
as the point is of importance, 
and the form in which it is now 
again presented to us leads to 
a belief that it will he carried 
to a court of error ; we think it 
right to giye the reasons for our 
judgment more at large. 

" The position, that the first 
occupant of running water for 
a heneficial purpose, has a good 
title |,to it, is perfectly true in 
this sense, that neither the owner 
of the land helow can pen hack 
the water, nor the owner of the 
land ahoye diyert it to his pre- 
judice. In this, as in other 
cases of injuries to real property, 
possession is a good title against 
a wrong doer : and the owner of 
the land who applies the stream 
that runs through it, to the use 
of a mill newly erected, or other 
purposes, if tlie stream is di- 
yerted or obstructed, may re- 
coyer for the consequential in- 
jury to the mill : Earl of Rut- 
land y, Bowler, Palmer, 290. 
But it is a yery different ques- 
tion whether he can take away 
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prehended in the maxim, " Sic utere tuo ut alienum 
non Icedas ;" by the aid of this guiding precept, a 



from the owner of the land 
below, one of its natural ad- 
vantages, which is capable of 
being applied to profitable pur- 
poses, and generally increases 
the fertility of the soil, eyen 
when unapplied ; and deprive 
him of it altogether by antici- 
pating him in its application to 
a useful purpose. If this be so, 
a considerable part of the value 
of an estate, which, in manu- 
facturing districts particularly, 
is much enhanced by the ex- 
istence of an unappropriated 
stream of water with a fall, 
within its limits, might at any 
time be taken away ; and, by 
parity of reasoning, a valuable 
mineral or brine spring might be 
abstracted from the proprietor 
in whose land it arises, and con- 
verted to the profit of another. 

" "We think that this propo- 
sition has originated in a mis- 
taken view of the principles 
laid down in the decided cases 
of Bealy v. Shaw^ 6 East, 208 ; 
Saunders Y, Newman, 1 B. & A. 
258; Williams v. Morland, 2 
B. & 0. 913. It appears to us 
also, that the doctrine of Black- 
stone and the dicta of learned 
judges, both in some of those 
cases and in that of Cox v. 
Matthews, 1 Ventr. 237, have 
been misconceived. 

** In the case of Bealy v. 
ShaWj the point decided was, 
that the owner of land through 
which a natural stream ran 
(which was diminished in quan- 



tity, by having been in part 
appropriated to the use of works 
above, for twenty years and 
more, without objection) might, 
after erecting a mill on his own 
land, maintain an action against 
the proprietor of those works, 
for an injury to that mill, by a 
further subsequent division of 
the water. This decision is in 
exact accordance with the pro- 
position contended for by the 
plaintiff, that the owner of the 
land through which the stream 
iiows, may, as soon as he has 
converted it to a purpose pro- 
ducing benefit to himself, main- 
tain an action against the owner 
of the land above, for a subse- 
quent act, by which that benefit 
is diminished ; and it does not 
in any degree support the posi- 
sion, that the first occupant of 
a stream of water has a right 
to it against the 'proprietor of 
land below. Lord IHlenborough 
distinctly lays down the rule of 
law to be that, ' independent of 
any particular enjoyment used 
to be had by another, every 
man has a right to have the ad- 
vantage of a flow of water in 
his own land, without diminu- 
tion or alteration. But an ad- 
verse right may exist, founded 
on the occupation of another ; 
and though the stream be eithet 
diminished in quantity, or even 
corrupted in quality, as by 
means of the exercise of certain 
trades, yet if the occupation of 
the party so taking or using it 
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result is arrived at in all this class of cases which 
cannot be better given than in the words of the 



have existed for so long a time 
as may raise the presumption of 
a grant, the other party whose 
land is below must take the 
stream subject to such adyerse 
right.' Mr. Justice Lawranee 
confirms the opinion of Mr. Ba- 
ron Graham on the trial, that 
'persons possessing lands on 
the banks of rivers had a right 
to the flow of the water in its 
natural stream unless there ex- 
isted before a right in others 
to enjoy or divert any part of it 
to their own use.' Mr. Justice 
Le Blanc in his judgment says 
as follows: — *The true nde 
is, that after the erection of 
works, and the appropriation 
by the owner of land, of a 
certain quantity of the water 
flowing over it, if a proprietor 
of other land afterwards takes 
what remains, the flrst-men- 
tioned owner, however he might 
before such appropriation have 
taken to himself so much -more 
cannot do so afterwards ; ' and 
this expression, in which, in 
truth, that learned judge can- 
not be considered as giving any 
opinion upon the eflect of a 
prior appropriation, is the only 
part of the case which has 
any tendency to support the 
doctrine contended for by tlie 
defendants. 

**The case of Saunders v. 
Newman is no authority upon 
this question, and is cited only 
to show, that Mr. Justice Hol~ 
royd quotes the opinion of Le 



Blanc, J., above mentioned; and 
he confirms it so far as this, 
that the plaintiff, by erecting 
his new mill, appropriated to 
himself the water in its then 
state, and had a right of action 
for any subsequent alteration, 
to the prejudice of his mill; 
about which there is no ques- 
tion. 

''The lAst and principal au- 
thority cited is that of Williams 
V. Morland. 

"The case itself decides no 
more than this : that the plain- 
tifi^, having in his declaration 
complained that the defendants 
had, by a floodgate across the 
stream above, prevented the 
water from running in its re- 
gular course through the plain- 
tiff's land, and caused it to flow 
with increased force and impe- 
tuosity, and thereby undermined 
and damaged the plaintiff's 
banks, could not recover, the 
jury having found that no such 
damage was sustained. The 
judgments of all the judges 
proceed upon this ground, 
though there are some obser- 
vations made by my brother 
Bayley, which would seem at 
first sight to favour the pro- 
position contended for by the 
defendants. 

" These observations are, that 
'flowing water is originally 
puhlid juris. So soon as it is 
appropriated by an individual, 
his right is coextensive with 
the beneficial use to which he 
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» S. & St. 
190. See 
also judg- 
ment of 
Mr. Justice 
Story in 
Tyler v. 
Wilhmsony 
4 Mason 
(Cir. Co.), 
400, and 3 
Kent's 
Comm.439; 
Pothier, 
Trait6 du 
Gontrat du 
Society, 2 
App. 236. 



Vice-Chancellor when delivering his judgment in 
Wright V. Howard:^- 



" The right to the use of 



appropriates it. Subject to that 
right all the rest of the water 
remains puhlid juris. The 
party who obtains a right to 
the exolusiye enjoyment of the 
water, does so in derogation of 
the primitive right of the public. 
Now, if this be the true cha- 
racter of the right to water, 
a party complaining of the 
breach of such a right, ought to 
show that he is prevented from 
haying water which he has ac- 
quired a right to use for some 
beneficial purpose.' 

" The dictum of Lord Chief- 
Justice Tindal in Liggins y. 
Inge, is to this effect : — * "Water 
flowing in a stream, it is weU 
settled by the law of England^ 
is puhlici juris. By the Roman 
law, running water, light, and 
air, were considered as some of 
those things which' were res 
communes^ and which were de- 
fined, things, the property of 
which belongs to no person, 
but the use to all. And by the 
law of England, the person who 
first appropriates any part of 
this wa.teT Jlowing through his 
land to his own use, has the 
right to the use of so much as 
he then appropriates, against 
any other;* and for that he 
cites Bealy y. Shaw and 
others, which case, however, 
is no authority for this posi- 
tion, as far as relates to the 
owner of the land below; and 
probably, therefore, the Lord 
Chief Justice intended the ex- 



pression * any other ' to apply 
only to those who diverted or 
obstructed the stream. To these 
dicta may be added the passage 
from Blackstone^s Comment 
taries, vol. ii. 14 : — * There are 
some few things, which not- 
withstanding the general intro- 
duction and continuance of pro- 
perty, must still unavoidably 
remain in common, being such 
wherein nothing but an usu- 
fructuary property is capable of 
being had ; and, therefore, they 
still belong to the first occupant, 
during the time he holds pos- 
session of them and no longer. 
Such ^X^'^^^ST others) are the 
elements of light, air, and 
water, which a man may occupy 
by means of his windows, his 
gardens, his mills, and other 
conveniences: such, also, are 
the generality of those animals, 
which are said to be ferae na- 
ture, or of a wild and untame- 
able disposition, which any man 
may seize upon and keep for his 
own use or pleasure. All these 
things, so long as they remain 
in possession, every man has a 
right to enjoy without dis- 
turbance: but if once they 
escape from his custody, or he 
voluntarily abandons the use of 
them, they return to the com- 
mon stock, and any man else 
has an equal right to seize and 
enjoy them afterwards.' 

**And 2 Blackstone^s Com- 
mentaries, p. 18 : — * Water is a 
moveable wandering thing, and 
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water rests on clear and settled principles. Prima 
facie, the proprietor of each bank of a stream is the 



must of necessity continue com- 
mon by the law of nature ; so 
that I can only have a tem- 
porary, transient, usufructuary 
property therein; wherefore if 
a body of water runs out of my 
pond into another man's, I have 
no right to reclaim it.' 

"None of these dicta, when 
properly understood with refer- 
ence to the cases in which they 
were cited, and the original au- 
thorities in the Roman law, 
from which the position that 
wsiteT i&jimblicijurt8 is deduced, 
ought to be considered as au- 
thorities, that the first occupier 
or first person who chooses to 
appropriate a natural stream to 
a useful purpose has a title 
against the owner of land be- 
low, and may deprive him of 
the benefit of the natural fiow 
of water. 

" The Roman law is (2 Inst,, 
tit. 1, s. 1) as foUows:— ' Et 
quidam naturali jure, oommu- 
nia sunt omnium hsec: aer, 
aqua profiuens, et mare, et per 
hoc littora maris.' It is worthy 
of remark that Fleta enumerat- 
ing the res communes, omits, 
* aqua profiuens,' Lib. 3, ch. 1. 
Vinnius, in his commentary on 
the institutions, explains the 
meaning of the text, — ' Com- 
munia sunt qusB a naturii ad 
omnium usum prodita, in nul- 
lius adhuc ditionem aut domi- 
nium pervenerunt: Hue per- 
tinent, prsecipue aer et mare, 
quse cum propter immensitatem. 



tum propter usum, quem in 
commune omnibus debent, jure 
gentium divisa non sunt, sed 
relicta in suo jure, et esse pri- 
meeyo adeoque nee dividi potu- 
erunt. Item aqua profiuens, 
hoc est aqua jugis, qu86 yel ab 
imbribus collecta, vel e venis 
terrsB scaturiens, perpetuum 
fiuxum agit, fiumenque aut ri- 
yum perennem facit. Fostremo 
propter mare, etiam littora 
maris. In hisce rebus duo 
sunt, quae jure naturali omnibus 
competunt. Frimum communis 
omnium est harum rerum usus, 
ad quem natura comparatsB 
sunt, tum siquid earum rerum 
per naturam occupari potest, id 
eatenus occupantis fit, quatenus 
ea occupatione usus ille promis- 
cuus non Iseditur.' And he 
proceeds to describe the use of 
water, ' aqua profiuens ad la- 
vandum et potandum unieuiqtie 
jure naturali concessa,^ The 
law, as to rivers, is, * fiumina 
autem omnia et ^^ortus puhltca 
sunt, ideoque jus piscandi om- 
nibus commune est in portu 
fiuminibusque.' And Vtnnius, 
in his commentary on this pas- 
sage says, ' unicuique licet in 
flumine publico navigare et 
piscari.' And he proceeds to 
distinguish between a river and 
its water : the former being as 
it were a perpetual body, and 
under the dominion of those in 
whose territories it is contained ; 
the latter being continually 
changing, and incapable whilst 

o2 
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proprietor of half the land covered by the stream, 
but there is no property ^ in the water. Every pro- 



* See R<ice 

T. Ward, 

4 E. & B. 

702 ; S. 0. 

1 Ju., N. S. it is there, of beooming the 

(Q. B.) 704. subject of property, like the air 
and sea. 

" In the Dtgegty book 43, tit. 
13, in public rivers whether 
navigable or not, it appears that 
every one was forbidden to 
lower the water or narrow the 
course of the stream, or in any 
way to alter it, to the prejudice 
of those who dwelt near. Tit. 
12, distinguishes between public 
and private rivers ; and in sec- 
tion 4, it is said that private 
rivers in no way differ from any 
other private place. 

"From these authorities it 
seems that the Roman law con- 
sidered running water, not as a 
honum vacans, in which any 
one might acquire property : 
but as public or common in this 
sense only, that all might drink 
it, or apply it to the necessary 
purposes of supporting life; and 
that no one had any property in 
the water itself, except in that 
particular portion, which he 
might have abstracted from the 
stream, and of which he had 
the possession ; and during the 
time of such possession only. 

" We think that no other in- 
terpretation ought to be put 
upon the passage in Blackstone, 
and that the dicta of the learned 
judges above referred to, in 
which water is said to be pvhlici 
juris, are not to be understood 
in any other than this sense ; 
and it appears to us that there 
is no authority in our law, nor 



as far as we know in the Roman 
law (which, however, is no au- 
thority in ours), that the first 
occupant (though he may be the 
proprietor of the land above) 
has any right by diverting the 
stream, to deprive the owner of 
the land below, of the special 
benefit and advantage of the 
natural flow of water therein. 

" It remains to observe upon 
one case which was cited for the 
defendants {Cox v. Matthews), 
in which Lord Hale said, *■ If a 
man hath a watercourse run- 
ning through his ground and 
erects a mill upon it, he may 
bring his action for diverting 
the stream, and[not say antiquum 
molendinum ; and upon the evi- 
dence it will appear whether the 
defendant hath ground through 
which the stream runs before 
the plaintifiTs, and that he used 
to turn the stream as he saw 
cause ; for otherwise he cannot 
justify it, though the mill be 
newly erected.' What is said 
by Lord Hale is perfectly con- 
sistent with the proposition in- 
sisted upon by the plaintiff; 
and the defendants in the sup- 
posed case would have no right 
to divert, unless they had gained 
it by prescription (which is the 
meaning of Lord Hale), or, ac- 
cording to the modem doctrine, 
until the presumption of a grant 
had arisen. 

"And this view of the case 
accords with the law, as laid 
down by Serjeant Adair, Chief- 
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prietor has an equal right to the use of the water 
which flows in the stream ; and, consequently, no 
proprietor can have the right to use the water to the 
prejudice of any other proprietor." And Mr. Baron 
Parke ^ in Emhrey v. Owen^ adopting the language ^ 6 Ex. 369; 
of Lord Benman in Mason v. Hilly explains that note*(cj. 



Justice of Chester^ in PrescoU 
V. Phillips (cited 6 East, 213), 
and by Lord Ellenhorough in 
Bealy y. Shaw^ and by the 
Master of the RoUs in his lu- 
minous judgment in Howard y. 
Wright. 

" We are, therefore, clearly 
of opinion that the plaintiff is 
entitled to recoyer in respect of 
the abstracting of the water 
taken from the Over Canal 
Springs as well as the other 
injuries complained of; and for 
which damages haye been as- 
sessed by the jury. 

" As to the right to recoyer 
for the injury sustained, by 
the water being returned in a 
heated state, there can be no 
question. 

"Whether he could haye 
maintained an action before he 
had constructed his mill, or 
applied the water of the stream 
to some profitable purpose, we 
need not decide. It may be 
proper, howeyer, to refer to two 
oases not cited in the argument. 
In Palmer y. Kibblethwaite^ 
1 Show. 64, the declaration 
merely stated that the water 
used, and ought to run to the 
plaintiff's mill, and Lord Holt 
said, 'Suppose a watercourse 
run to my ground and I haye 



no use for it, and one upon an- 
other ground diyert it before it 
comes to mine, will an action 
lie ? Is not this the same P 
Must you not lay some use for 
it ? But you wiU speak to it 
again.' In the report of the 
same case in Skinner, 65, Pol- 
lexfen in argument said he took 
it to be a clear case that the 
stream being the plaintiff's, the 
defendant could not diyert it ; 
and so held the Court, that an 
action had lain for diyerting 
the stream though no mill had 
been erected. The final result 
of that case does not appear in 
the books, and the roU has been 
searched for in yain. 

"In Glynne y. Nicholas, 2 
Show. 507, a similar question 
was raised, which appears from 
the report of the same case in 
Comberbatch, 43, to haye been 
decided for the plaintiff, 

"It must not, therefore, be 
considered as clear that an oc- 
cupier of land may not recoyer 
for the loss of the general benefit 
of the water, without a special 
use or special damage shown. 

"But be that as it may, the 
plaintiff in this case, who has 
sustained actual damage, is en- 
titled to the judgment of the 
Court." 
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" flowing water is publici juris not in the sense 
that it is a bonum vacans, to which the first occupant 
may acquire an exclusive right, but is public and 
common in this sense only, that all may reasonably 
use it who have a right of access to it." 

It will be at once observed, that the very essence 
of the doctrine enunciated in these judgments con- 
sists in the comprehensiveness which it gives to the 
'^ alienuin^ of the maxim. Generally, no doubt, 
" cuyus est solum ejus est usque ad ccelum ;' but 
flowing water, when it exists in the shape of a 
defined stream, assumes a character beyond that of 
a mere incident to the land upon which it lies, and 
becomes, as a whole, from its commencement to its 
outfaU, a distinct subject of property in itself ; the 
stream viewed in this light, apart from the water 
which constitutes it, is simultaneously a feature of 
every person's land through which it passes; as 
such, each landowner has full right to enjoy it, but 
he must always remember, that it exists for his 
neighbours as well as for himself, and that when he 
does anything to peril its continuity, he is, in fact, 
directly aflfecting the actual property of others, 
and not merely dealing with certain portions 
of water, which belong to him at the moment, 
and will become the property of his next neigh- 
bour, only in the event of being allowed to pass on 
to him. 

In every case, involving a natural stream, which 
has been decided since Mason v. Hill^ the govern- 
ing principle has never been questioned, but on the 
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contrary, has always been insisted upon in terms 
substantially the same as those just quoted from 
Wright v. Howard; the only difficulty has been to 
adjust the right of reasonable usufruct, which 
each proprietor can claim, to the duty, which he is 
at the same time under, of sending the stream on to 
his neighbour undiminished and unaltered. 

It was decided,^ in a comparatively early case, » Btaiy^. 
where the defendant had an acknowledged acquired Ea8t/208, 
right to divert a large portion of water from a o^e, p. le, 
stream, that he could not divert an increased quan- ^^*® ^ 
tity to the prejudice of the plaintiff, who was an 
inferior proprietor. But here the plaintiff had, 
previously to the act complained of, beneficially 
appropriated the original surplus, and, therefore, 
the decision did not in itself require for its support 
any broader ground than that afforded by the 
doctrine of priority in beneficial occupancy. Thus 
notwithstanding the principles enunciated by Lord 
EUenborough in giving his judgment in this case, 
and the distinct legal grounds upon which Sir /. 
Leach refused to decree specific performance in 
Wright v. Howard^ there still remained, in the *is. &st. 
absence of an authoritative decision on the point, 
some room for a struggle in favour of the first 
occupier. At last the Court of Queen's Bench 
settled this question, by deciding, among several 
other points submitted to them in the case of Mason 
V. Hill, already quoted,' that it was no defence to ^ ^cwow v. 
an action for diversion of water from a stream, that & Ad. i. 
the defendant did so by virtue of being the first ment given 
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atfiill, 
aniCf p. 14, 
note (6) ; 



' Embrey 
V. Owen, 6 
Ex. 353(c). 
See also 
Hutche- 
son's 

Justice of 
Peace, vol. 
2, p. 391. 



person who had appropriated the water to a bene- 
ficial purpose. 

Although a riparian proprietor cannot perma- 
nently divert water from the stream, he is not re- 
stricted ^ from using it within his own bounds for 



(c) In applying the admitted 
rule of law, that every violation 
of a right, whether or not 
actual damage ensues to the 
person aggrieved, constitutes a 
sufficient foundation fof an 
action, Mr. Baron Parke, who 
delivered the judgment of the 
Court of Exchequer in this case, 
proceeded to define the rights to 
running water somewhat more 
specifically than the Court of 
Queen's Bench in Jtfason v. Hill: 
—" This right," said his lord- 
ship, 6 Ex. 369, " to the benefit 
and advantage of the water 
flowing past his land, is not an 
absolute and exclusive right to 
the flow of all the water in its 
natural state; if it were, the 
argument of the learned coun- 
sel, that every abstraction of it 
would give a cause of action, 
would be irrefragable ; but it is 
a right only to the flow of the 
water, and the enjoyment of it, 
subject to the similar rights of 
aU the proprietors of the banks 
on each side, to the reasonable 
enjoyment of the same gift of 
Providence. 

** It is only, therefore, for an 
unreasonable and unauthorised 
use of this common benefit that 
an action will lie ; for such an 
use it wiU, even, as the case 
above cited from the American 
Beports {Blanchard v. Miller, 



8 Greenl. 268), shows, though 
there may be no actual damage 
to the plaintifl*. In the part 
of Kenfs Commentaries (3 
Comm. 439-445), to which 
we have referred, the law on 
this subject is most perspicu- 
ously stated, and it will be of 
advantage to cite it at length : 
* Every proprietor of lands on the 
banks of a river has naturally 
an equal right to the use of the 
water which flows in the stream 
adjacent to his lands, as it was 
wont to run {currere solebat) 
without diminution or altera- 
tion. No proprietor has a right 
to use the water to the prejudice 
of other proprietors above or 
below him, unless he has a prior 
right to divert it, or a title to 
some exclusive enjoyment. He 
has no property in the water 
itself, but a simple usufruct while 
it passes along. Aqua currit 
et debet currere, is the language 
of the law. Though he may 
use the water while it runs over 
his land, he cannot unreasona- 
bly detain it, or give it another 
direction, and he must return it 
to its ordinary channel when it 
leaves his estate. Without the 
consent of the adjoining pro- 
prietors, he cannot divert or 
diminish the quantity of water, 
which would otherwise descend 
to the proprietors below, nor 
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irrigation, or from otherwise temporarily diverting 
it in any other way,, provided he finally returns it 



throw the water hack upon the 
proprietors ahove, without a 
grant or an uninterrupted en- 
joyment of twenty years, whicli 
is evidence of it. This is the 
clear and settled general doc- 
trine on the subject, and all the 
difficulty that arises, consists 
in the application. The owner 
must so use and apply the water 
as to work no material injury 
or annoyance to his neighbour 
below him, who has an equal 
right to a subsequent use of the 
same water; nor can he, by 
dams or any obstruction, cause 
the water injuriously to over- 
flow the grounds and springs 
of his neighbour above him. 
Streams of water are intended 
for the use and comfort of man; 
and it would be unreasonable 
and contrary to the universal 
sense of mankind, to debar 
every riparian proprietor from 
the application of the water 
to domestic, agricultural, and 
manufacturing purposes, pro- 
vided the use of it be made 
under the limitations which 
have been mentioned; and there 
will no doubt, inevitably be, in 
the exercise of a perfect right to 
the use of the water, some 
evaporation and decrease of it, 
and some variations in the 
weight and velocity of the cur- 
rent. But de minimis non CU' 
rat leXy and a right of action 
by the proprietor below would 
not necessarily flow from such 
consequences, but would depend 



upon the nature and extent of 
the complaint or injury, and 
the manner of using the water. 
All that the law requires of the 
party by or over whose land 
the stream passes, is, that he 
should use the water in a reason- 
able manner, and so as not 
to destroy, or render useless, or 
materially diminish, or affect 
the application of the water by 
the proprietors above or below 
on the stream. He must not 
shut the gates of his dams, and 
detain the water unreasonably, 
or let it off in unusual quanti- 
ties, to the annoyance of his 
neighbour. Pothier lays down 
the rule very strictly, that the 
owner of the upper stream must 
not raise the water by dams, so 
as to make it fall with more 
abundance and rapidity than it 
would naturally do, and injure 
the proprietor below. But this 
rule must not be construed 
literally, for that would be to 
deny all valuable use of the 
water to the riparian proprie- 
tors. It must be subjected to 
the qualifications which have 
been mentioned, otherwise 
rivers and streams of water 
would become utterly useless, 
either for manufacturing or 
agricultural purposes. The just 
and equitable principle is given 
by the Roman law : — Sic enim 
debere quem meliorem agrum 
suum facere, ne vicini deterio- 
rem faciat.' 

<< In America, as may be in- 
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to his neighbour by the old channel : he may even 
consume it, otherwise than for domestic purposes. 



ferred from this extract, and as 
is stated in the judgment of the 
Court of Exchequer in Wood v. 
Waud (3 Ex. 781), a very liberal 
use of the stream for the pur- 
poses of irrigation and for car- 
rying on manufactures is per- 
mitted. So in France, where 
every one may use it * en bon 
p^re de famiUe et pour son plus 
grand avantage,' Code Civily 
art. 640, note (a), by Pailliet 
[Manuel de Droit Frangais), 
He may make trenches to con- 
duct the water to irrigate his 
land, if he returns it with no 
other loss than that which irri- 
gation caused. In the above 
cited case of Wood v. Waud, it 
was observed, that in England 
it is not clear that an user to 
that extent would be permitted ; 
nor do we mean to lay down that 
it would in every case be deemed 
a lawful enjoyment of the 
water, if it was again returned 
into the river with no other 
diminution than that which was 
caused by the absorption and 
evaporation attendant on the 
irrigation of the lands of the 
adjoining proprietor. This must 
depend upon the circumstances 
of each case. On the one hand 
it could not be permitted, that 
the owner of a tract of many 
thousand acres of porous soil 
abutting upon part of the 
stream, could be permitted to 
irrigate them continually by 
canals and drains, and so cause 
a serious diminution of the 



quantity of water, though there 
was no other loss to the natural 
stream, than that arising from 
the necessary absorption and 
evaporation of the water em- 
ployed for that purpose ; on the 
other hand, one's common sense 
would be shocked by supposing 
that a riparian owner could not 
dip a watering-pot into the 
stream in order to water his gar- 
den, or allow his family or his 
cattle to drink it. It is entirely 
a question of degree, and it is 
very difficult, indeed impossible, 
to define precisely the limits 
which separate the reasonable 
and permitted use of the stream 
from its wrongful application; 
but there is often no difficulty 
in deciding whether a particular 
case falls within the permitted 
limits or not ; and in this, we 
think, that as the irrigation 
took place, not continuously, 
but only at intermittent periods, 
when the river was full, and no 
damage was done thereby to the 
workmg of the mill, and the 
diminution of the water was 
not perceptible to the eye, it 
was such a reasonable use of 
the water as not to be prohibited 
by law. If so, it was no in- 
fringement of the plaintiff's 
right at all ; it was only the 
exercise of an equal right which 
l^e defendant had to the usu- 
fruct of the stream. 

" We are, therefore, of opinion 
that there has been no injury, 
in fact or law^ in this case, and 
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and by the mouths of his cattle, as long as he does 
so reasonably, and without producing sensible 
diminution in the stream. It cannot be laid down 
in the abstract what constitutes a sensible dimi- 
nution ; this must depend upon the circumstances 
in each case; probably a diminution of one-fifth* ' Woody. 
would always afford a good ground of action to the Ex. 78o. 
inferior proprietor ; but it must be remembered 
that, whatever be the legitimate usufruct in any 
case, the moment ^ it is exceeded by any proprietor, ' Emhrey 
a cause of action accrues to his neighbour, whether b^l 869, 

. quoted, 

the latter be actually injured by such excessive <mte,p,24, 

note (c). 
user or not. See alao, 

As long as the quantity of water drawn or ab- section 
stracted from the stream is sufficient to constitute dies." 
a grievance, it is, of course, a matter of indiffer- 
ence by what mode the result has been brought 
about ; and, therefore, the rights of riparian pro- 
prietors are as much infringed by a person who 
sinks a well,^ and draws off, through it, water ^ i>icken- 

, son V. Od, 

which actually forms part of the stream, as if he June, Can, 

•^ ^ Co., 7 Ex. 

282, over- 

consequently that the verdict action will lie. A man cannot "^®^ °^ 

for ihe defendant ought not to occupy a dwelling and consume ^^^^y 

be disturbed. fuel in it for domestic purposes, Chase- 

'' The same law will be found without its in some degree noser. 

to be applicable to the oorres- impairing the natural purity f^j^^^^^\ 

ponding rights to air and light. of the air; he cannot erect a (Ex. C.)^ 

These also are bestowed by building or plant a tree, near the 984 ; S. C. 

Providence for the common house of another, without, in 2 H. & N. 

benefit of man ; and so long as some degree, diminishing the 

the reasonable use, by one man, quantity of light he enjoys : 

of this common property, does but such small interruptions 

not do actual and perceptible give no right of action, for they 

damage to the right of another are necessary incidents to the 

to the similar use of it, no common enjoyment by aU." 
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had openly diverted the same by means of a 

conduit. 

The same doctrine which forbids any artificial 

diminution of the quantity of water in a stream, 
MTW^A^ V. a^igQ protects ^ the proprietor from any material in- 
s.&st.i90; crease at the hands of his neighbours, whether 

Pothier, ^ o ' 

Traits du causcd bv the ponding back on the part of 

Contratdu . -^ . . . 

Society, 2 an inferior proprietor, or by the discharge into 

App. 236 \ , . 

R,Y.Traf- the strcam from above, of water from artificial 

ford, 1 B. 

& Ad. 874; SOUrCCS. 

Lal^of So also, any act which produces a sensible 

courses, disturbance in the natural flow of the stream, 

, et seq. ^^^^ ^ ^ partial stoppage, by the periodic 

2 Sampson shutting of sluices,^ although the water may by 
wott, 8 Ju", this means be only diverted for a time and after- 
243*/^^^ wards returned, is a violation of riparian pro- 
i)m}^' prietary rights. 

It is manifest that the right to have the stream 
in its natural state, must extend to its quality as well 
as its quantity^ and, therefore, the water must not 

3 MoAmt V. be heated,* nor may it be polluted,* by pouring 
&Ad.i. into it soap-suds, woolcomber's suds, &c. 

wS^3* No doubt, too, a user of the stream, which would 
Ex. 772. gj^gj. ^j^g channel, would violate the natural rights 
of the proprietors '- such for instance, as sending 
« Cariyon (Jqwu Hibbish,® saud, gravcl, or mud, held in solu- 
mg, 26 L. tiou, which by forming a deposit or sediment, would 

J. (£x.) 

251 ; s. o, choke up the channel and affect its capabilities for 

1 H. & N. . tf . 1 4. . f 

784. carrying on the water ; or, again, such as, m any 

way directing the current, so as to produce an 
alteration in the state of the banks. It is, perhaps, 
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worth remarking, with reference to the last sup- 
posed case, that the proprietor's right to have his 
banks respected, could scarcely be infringed with- 
out his suffering actual damage^ by reason of de- 
struction of his soil. 

Amongst the various enjoyments of a stream^ to 
which the owner of the land, over which it flows, is 
entitled, should be mentioned the exclusive right of 
fiahivg ; here again, he is restrained ^ to a reasonable 
user, and cannot do anything which shall sensibly 



[d^ In this case the plaintiff 
was entitled to a right of fish- 
ery in the river Kibble, above 
the defendant's weir, and before 
the obstruction complained of, 
had taken plenty of salmon 
and other fish within the limits 
of his fishery. The defend- 
ant was owner of a mill, called 
Brockholes, situated below the 
plaintiff's fishery, and he, and 
all prior owners, had the weir, 
already-mentioned, across the 
Kibble, near their mill ; it was 
a brushwood weir, and no one 
could remember it other than a 
brushwood weir prior to 1766, 
At that period the then owner 
of Brockholes miU erected a 
solid stone weir two-thirds 
across the river, in lieu of the 
former brushwood, leaving the 
other third composed of the 
same materials as before ; and 
in 1784, the remaining third of 
brushwood was removed, and 
the stone weir carried quite 
across the river. After this last 
alteration, there were but few 
fish to be taken at any time in 
the plaintiff's fishery, and some- 



times none; for this damage 
the action was brought, before 
twenty years had quite elapsed, 
and the jury found that the 
alteration of the weir in 1784 
was prejudicial to the plaintiff's 
fishery, but that the defendant's 
right was by length of posses- 
sion, and other evidence of title, 
well established. The Court of 
Queen's Bench granted a motion 
to set aside the verdict, and 
Lord EUenhorougli said, "I re- 
member that the steUs erected in 
the river Eden by the late Lord 
Lonsdale and the Corporation 
of Carlisle, whereby all the fish, 
were stopped in their passage 
up the river, were pronounced 
in this Court, on a motion for a 
new trial, to be illegal and a 
public nuisance. Now, here it 
appears, that previous to the 
erection of a complete stone 
weir, there always had been an 
escape for the fish through and 
over the old brushwood weir, 
in which those in the stream 
above had a right ; and it was 
not competent for the defendant 
to debar them of it, by making 



^ WiUtams 
V. Mor- 
land, 2 B. 

6 Cr. 910, 
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affect the natural supply of fish in the parts of the 
stream belonging to other proprietors. 

Each of these decisions merely goes to one point 
of detail in the application of the general principle ; 
of course, an infinity of such points may possibly 
yet arise, but those which have been mentioned 
above, and probably all others, may be conve- 
niently grouped in the formula. That every ripa- 
rian proprietor has a rights whether he tcses the 
stream or not, to have its natural conditions within 
his own limits preserved from sensible disturbance 
arising from acts on the part of other riparian pro- 
prietors, whether above or below or on the opposite^ 
bank (e). 



an impervious wall of stone, 
through which the fish could 
not insinuate themselves, as it is 
well known they will through 
a brushwood weir, and over 
which it is in evidence, that 
the fish could not pass except 
in extraordinary times of 
flood." 

(e) In delivering the judg- 
ment of the Court of Common 
Pleas, in the case of Sampson v. 
HoddinoU, 1 C. B. (N. 8.) 611, 
Mr. Justice Cresstoell said, ''It 
appears to us that all persons 
having lands on the margin 
of a flowing stream have, bj 
nature, oeLn rights to r^ 
the water of that stream, 
whether they exercise those 
rights or not; and that they 
may begin to exercise them 
whenever they wiU. By usage 
they may acquire a right to use 
the water in a manner not jus- 



tified by their natural rights ; 
but such acquired right has no 
operation against the natural 
rights of a landowner higher up 
the stream, unless the user, by 
which it was acquired, ajffects 
the use that he himself has made 
of the stream or his power to use 
it, so as to raise the presumption 
of a grant, and so render the 
tenement above a servient tene- 
ment. If the user of the stream 
by the plaintiff for irrigation 
was merely an exercise of his 
natural rights, such user, how- 
ever long continued, would not 
render the defendant's tenement 
a servient tenement, or in any 
way affect the natural rights of 
the defendant to use the water. 
If the user by the plaintiff was 
larger than his natural rights 
would justify, still there is no 
evidence of its affecting the 
defendant's tenement, or tibe 
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2. Water with no defined course, — In passing 
from the consideration of rights in the waters of a 
stream to our next division, it may be convenient 
to bear in mind some definition which may serve 
to separate a flow of water having a pubUc 
character, from water in any other condition ; and 
probably the best for this purpose is the interpre- 
tation which Lord Tenter den '^ judicially gave to >i2«cv./n- 
the yfoiA&,fiunien vel curms aqua, namely, " water of Oxford- 
flowing in a channel between banks more or less & h.L 8oi. 
defined." 

In short, as has been already explained,^ it is 
only when the flow of water on one person's land 
is identified with that on his neighbour's, by being 
traceable to it along a distinct and defined course, 
that the two proprietors can have natural relations 
with each other, in respect of it, considered as the 
subject of separate existence. If the waters on the 
two lands do not possess this unity of character, 
they are in the same category as fish and birds, &c.. 



- Ante, p. 
22. 



natural use of the water by the 
defendant, so as to render it a 
servient tenement. 

" But if the user by the de- 
fendant has been beyond his 
natural right, it matters not 
how much the plaintiff has used 
the water, or whether he has 
used it at all. In either case 
his right has been equally in- 
vaded, and the action is main- 
tainable. 

"The question between the 
parties is thus reduced to this 
single point, — has the defendant 
used the water as any riparian 



proprietor majr use it, or has he 
gone beyond ^at ? 

**.The general principle of law 
which in our opinion may be 
deduced from the decision of 
JEmhrey v. Owen, 6 Ex. 353, 
and the authorities cited by 
Parke, B., in delivering judg- 
ment in that case, is, that every 
proprietor of lands on the banks 
of a natural stream has a right 
to use the water, provided he 
so uses it as not to work any 
material injury to the rights of 
other proprietors above or below 
on the stream,'^ 
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and are only incident to, and form part of the 
produce of, their respective soils, wliile actually 
resting upon them : no proprietor can make claim 
to water in such condition before it arrives within 
his own borders. 

Thus, water rising naturally,^ making land spongy 
and wet, and squandering itself over the surface, 
has no public character whatever, although it 
ultimately finds its way to, and feeds, a stream ; 
and, therefore, before it arrives at any defined 
natural channel, it belongs solely to the owner of 
the land which it covers, and he may deal with it 
exactly as he thinks fit. Such, also, is the case 
with water,^ which percolates through the porous 
basin of a pond, or overflows the edge of a well, or 
which passes off the surface of the soil,^ and runs 
down a road, before, in either instance, it makes for 
itself some natural channel. 

And, clearly, water severed from all other water. 



(/) «*NodoTibt," said Baron 
Alder son in this ease, '^ all the 
water falling from heaven and 
shed upon the surface of a hill, 
at the foot of which a brook 
runs, must, by the natural force 
of gravity, find its way to the 
bottom, and so into the brook ; 
but this does not prevent the 
owner of the land, on which 
this water falls, from dealing 
with it as he may plesise and 
appropriating it. He cannot, it 
is true, do so if the water has 
arrived at and is flowing in 
some natural channel already 
formed. But he has a perfect 



right to appropriate it before it 
arrives at such a channel. In 
this case a basin is formed in his 
land, which belongs to him, and 
the water from the heavens 
lodges there. There is here no 
watercourse at all. If this 
water exceeds a certain depth 
it escapes at the lowest point and 
squanders itself (so to speak) 
over the adjoining surface. The 
owner of the soil has clearly a 
right to drain this shallow pond 
and to get rid of the incon- 
venience at his own pleasure," 
11 Ex. 615. 



NATURAL EIGHTS OP WATER. 83 

as in a pond or tank, and resting solely on the 
proprietor's own ground, must be in a similar 
plight. 

If, however, the natural channeP commences at ^Duddmy. 

., • 1 1 1 ii . Guardians 

the very source or spnng-head, where the water ofciutton 
first manifests itself, the two parts are inseparable, k7!)ex.) 
and interfering with the latter is no longer a matter i h! &*n/ 
of private discretion. 

The same principle which enables an owner to 
deal actively with water which has not assumed the 
character of a stream, would protect him from 
having it artificially abstracted, however confusedly 
it might be dispersed over his land; and it is, 
therefore, probable, although no such point seems 
yet to have been raised in reference to surface 
water, that an action would be held to lie against 
one, who by making a dyke or sinking a well on 
his own land, had drained a morass belonging to 
his neighbour, unless,^ indeed, his operations were ' ^^^^^ p- 

. 7 ; Hole v. 

limited to a convenient and reasonable user of his ^ariow, 27 

L. J. (C. p.) 

own property. 207. 

There is no doubt, but that underground waters 
are subject to exactly the same rules of treatment,' ' ^^ 

. . . , Parke, B., 

as those which are visible on the surface. It must, ^ Broad- 
therefore, follow, that where water flows naturally ^a»w- 

bothaMf 25 

in defined subterranean channels, of which the river l. j. (Ex.) 

121 • s c 
Mole or the stream at Ingleborough affords an in- iiEK.602i 

stance, it must be publici juris ; and that in all 

other cases the water is merely an incident of the 

land which contains it, the owner may detain it 

there for any purposes of his own, and claim to be 



302. 
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protected from having it artificially taken from him, 
although he cannot complain, if it be intercepted 
on its passage to, and before reaching, his ground. 
It must be admitted that these conclusions are at 
variance with the latter portion of the judgment in 
the case of Dickenson v. Grand Junction Canal 
7 Ex. Company,^ where the Chief Baron Pollock said that : 
" As to the abstraction of the water, which never 
did form part of the rivers, but has been prevented 
from doing so in its natural course by the excava- 
tion of the well, whether the water was part of an 
underground watercourse, or percolated through 
the strata, we are also of opinion that an action 
would lie. The mill-owners were entitled to the 
benefit of the stream in its natural course; and 
they are deprived of part of that benefit, if the 
natural supply of the stream is taken away.'' How- 
ever, there were circumstances in this case, which 
might render this opinion extra-judicial, and even if 
it were not so, it could not prevail against the clear 
decision of the Court of Exchequer. Chamber in 
2 12 M. & Acton V. Blundell? This latter case has been un- 

W. 324. 

fortunately treated, as if an attempt had been made 
in it to lay down a different rule of law for the 
enjoyment of waters, according as they are above 
3 p. 352. or below the surface ; certainly, the expressions^ 
made use of by the Chief Justice Tindal, give 
colour to this view ; but if the facts are looked at 
closely, it will be found that he was distinguishing 
between the case of waters running in defined 
coiu'ses above ground, and waters dispersed over, 
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and percolating through, subterranean strata, and 
that the real grounds of his antithesis are to be 
sought in the condition of the waters themselves, 
and not in their local position. The decision, there- 
fore, of the Court, as delivered by him, ought not 
to be impeached, as having been founded upon false 
principles of law ; on the contrary, that very learned 
judge would seem to have been most correct when 
he said : ^ " Confining ourselves strictly to the facts ' ?• 353. 
stated in the bill of exceptions, we think the present 
case'* (which it may be observed involved unde- 
fined waters only), " for the reasons above given, is 
not to be governed by the law which applies to 
rivers and flowing streams, but that it rather falls 
within that principle which gives to the owner of 
the soil all that lies beneath his surface ; that the 
land immediately below is his property, whether it 
is solid rock or porous ground, or venous earth, or 
part soil, part water ; that the person who owns the 
surface, may dig therein, and apply all that is there 
found to his own purposes at his free will and 
pleasure." The questions before the Court in this . 
case were two, namely, whether a landowner, by 
sinking a shaft on his own ground, first, might 
lawfully intercept water, and prevent it from per- 
colating into another landowner's well, or secondly, 
might actually withdraw water from the well ; the 
Lord Chief Justice, after defining the landowner's 
right in the words above-quoted, went on to say, 
" That if, in the exercise of such right, he intercepts 
or drains off the water collected from underground 

d2 
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springs in his neighbour's well, this inconvenience 
to his neighbour falls within the description of 
damnum absque injuridy which cannot become the 
ground of an action," thus at once answering both 
questions in the aflBrmative. Obviously, the Chief 
Justice travelled beyond the limits of his own prin- 
ciple, when he tried to make it entitle the owner of 
the shaft to all the water which he could drain from 
the well ; in reaUty, it only gave him such water as 
came to the shaft naturally, and not that which 
came from his neighbour's well (and was, therefore, 
already his neighbour's property), to supply the ex- 
haustion, which he artificially produced. It would 
seem, therefore, that the second proposition affirmed 
by Acton v. Blundell, is not good law, although, as it 
remains unreversed, and has never yet been over- 
ruled by a competent court, it must be considered 
as judicially binding in any parallel case. 

The authority of the first proposition, which the 

Court of Exchequer attempted to depreciate in the 

case of Dickenson v. Grand Junction Canal Com- 

1 7 Ex. 282. pany^ has been reasserted by the Court of Exche- 

!,3 J'** ^- quer Chamber in Chaseniore v. Bichards:'^ in that 

S. (Ex. 0.) •*• 

^84. case, the facts were found by an arbitrator to be, 

that the plaintiff was entitled to the flow of a stream 
called the Wandle, and that the defendant had 
abstracted and prevented the flow of, and diverted 
large quantities of water, which would otherwise 
have naturally flowed into that stream, by digging 
and sinking a well near to it, and taking away 
the water of the well ; the arbitrator, also, specialy 
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acquitted the defendant of having abstracted any 
water from the stream itself: the whole Court, 
with the exception of Mr. Justice CoUridge^ found 
in favour of the defendant ; and the dissentient 
judge, seeming to guard himself from being under- 
stood to support any natural right on the part 
of the plaintiff to the percolation of the water, 
carefully avoided either impeaching the decision in 
Acton v. Blundelly or approving of that in Dickenson 
v. Grand Junction Canal Company, He rested his 
judgment entirely upon the fact, that the plaintiff, 
as a mill-owner, had enjoyed uninterrupted user of 
the Wandle for upwards of sixty years, by which 
the learned judge considered that he had acquired, 
as against the proprietors of the banks above, a 
right to such transit of the water under their 
respective lands, as was essential to the proper 
working of the mill. 

It is difficult to understand how so careful a 
judge could construe a natural user of the flow of 
a river, as equivalent to such a user of its concealed 
and probably changeable sources, as would imply ^ ^u*^" 
against every landowner on the banks of the stream, 
a grant of so much of them, unascertained and 
diffused though they might be, as passed beneath 
his soil. This seems, indeed, to be pushing the 
doctrine of implied grant so far, as to remove it 
entirely from the basis ^ upon which it is usually L^^i' 
placed, and to a greater distance than it is likely ^^^ ^^*- 
to be followed in any future decisions. 

There appears, therefore, on the whole, no ground 
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for supposing that the decision in Chasemore v. 
Bichards will be reversed, but that in reference to 
diffused and percolating waters, the law may be 
safely considered to be that which has been already 
deduced, with the exception which the latter 
part of the judgment in Acton v. Blundell may 
effect, while it remains imoverruled. 

3. Artificial Streams, — The streams hitherto 
spoken of have been supposed to be supplied from 
natural sources, and to be flowing in natural chan- 
nels: it will follow from what has been said of them, 
that all others, whether they be merely artificial 
modifications of natural streams, or altogether new 
creations, must be made by virtue of other powers 
than those springing de jure naturcBy and probably, 
for the purpose of effecting some special object. 
Thus, one proprietor may by the consent of the 
neighbouring landowners, have cut a watercourse 
through their land, for the purpose of carrying off 
the water pumped from his mine, or of draining his 
bog ; or again, a navigation or water company may, 
under proper powers, have made new channels, 
conduits, or leads. 

In cases of this kind, it is convenient to term 
the stream an artificial streamy and when consider- 
ing the relations subsisting between the various 
riparian proprietors, it must be remembered that 
they are necessarily subservient to the right of 
those persons, for whose benefit the existence, or 
at any rate, the present state of the stream was 
brought about, to reap the advant^es intended for 
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them. Each owner of land which borders upon 
such a stream is bound by positive duty to receive 
it under such circumstances, as to quantity and 
quality, and generally to submit to such disad- 
vantages,* in relation to the maintenance of the ^^^fonj. 

" ^ Woolryckf 

stream, as its beneficiaries have a riffht, either by 23 Beav. 

. . . 225. See 

statute or otherwise, to impose upon him: and if it siiaoBoatock 

. n Y. North 

was origmally a natural flow of water, his own stcford- 

. - 1.1 p 1 ihire Rail- 

rights will loUow after this duty, as far as they are way, 4 e. 

not inconsistent with it ; but if the water come 

from artificial sources,^ he can then claim no right, ^ Wood v. 

1 n ^ •iTi'ii Wand, 3 

by reason of the stream passing through his land, Ex. 779. 
except the negative right of being protected from 
any increase of his burden at the hands, either 
of the other proprietors, or of the owners and bene- 
ficiaries of the artificial stream. 

In other words, as regards the artificial stream, 
or the artificial condition of a natural stream, 
as the case may be, the proprietor of the land 
through which it passes, is subject to an easement, 
the nature of which is defined solely by contract 
between him and the person entitled to its enjoy- 
ment ; but to no one else is he under any obliga- 
tions in respect of it. The simple fact, that an 
artificial stream passes through the lands of A. and 
B., respectively, does not render it, like a stream 
existing naturally, a common subject of property 
for A. and B. ; they have no rights between each 
other in reference to it considered as a stream ; 
each may treat it as his own absolute property, 
subject only to the condition under which he must 
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enjoy every other portion of his property, namely, 
the observance of the maxim. Sic utere tuo ut alie- 
num non Icedas. Thus, supposing the artificial 
stream in question to be a sort of sewer or cut, 
^mT^ ^' ^^^ carrying off dye water,^ &c., from the premises of 
houusZ a certain manufacturer, say M., then both A. and B. 

Ju., N. s. ^ ^ ' 

(Q. B.) have an express contract, whatever it may be, with 
M., in reference to the passage of the dye water 
through their respective lands, but not, necessarily^ 
any whatever with each other : each of them, as A., 
is bound to receive it when it comes to him, but 
having done this, he may keep possession of it, and 
consume it if he finds it useful, say, for instance, as 
liquid manure; and this, notwithstanding that his 
lower neighbours, B. and C, can make as advanta- 
geous use of it as himself, and are anxious to have 
it for that purpose. If, however, A. permits it to 
pass to B, he must not increase its volume or im- 
purity by discharge from his own premises, or in 
any way alter its character ; he can do nothing to 
affect the actual condition of B.'s land, except as 
M/s agent, and, therefore, within the terms of M/s 
contract. It should be remembered in connection 
with these points, that while, for the reasons already 
dwelt upon, stopping the waters of a natural stream 
is a direct interference with the property of lower 
riparian landowners, the contrary is the case with 
other waters, which in fact, belong in no sense to 
any other person than the owner of the land upon 
which they are for the time being. 

Of course B. may enter into an express contract 
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with either M. orA./ that a certain quantity of dye ^j^^^^f^' 
water shall be continually sent down to him, or he j^"*^^r^g 
may acquire^ a right to this, or to any greater (Q-^) 
extent, by any of the various modes of acquisition 2 Magory. 
which will form the subject of consideration in later n ^n e. 
sections. But even in such case, if B.*s contract ^^^' 
were with M. only, he would have no power to 
prevent A. from interrupting the water, if he chose. 

4. Sea and Tided Waters, — It remains to make a few 
remarks upon rights in the sea and navigable rivers. 

The soil of the sea,' estuaries, and navigable ' Hale, De 

Jure Maris, 

rivers (y) within the British dominions, was origi- &c., pp. 12, 
nally in the Crown, and remains so still, except in Big. *Na- 
those cases where it can be proved to have legally a ; Caiiis 
passed into the hands of private persons. p. 39 ; ' 

The boundary of the land covered by the water Mmcol\ 
of the sea or tidal rivers (A) is the Une coinciding bim^iu, 
with the average height* of all ordinary tides, p^B^^ey, 

J., 6 B. &' 
{g) As to navigable rivers question wliicli has been mooted AL 304 ; 

there seems to have been, until as to the right of the Crown to p.*^J'* 

lately, some doubt (see ante^ the alveus or bed of a river, it thf Crown, 

p. 13, and WilltamsY, Wilcox, really admits of no dispute. 2;Att.-0en. 

8 Ad. & E. 333), although it Beyond all doubt the soil and ▼• ^^«»»- 

may be observed that Hale ad- bed of a river (we are speaking ^?* ^^** 

mitted the public to have a now of navigable rivers only) B.,23L.J. 

general right of way in them, belongs to the Crown." (Ch.) 665 ; 

which must have been grounded {h) The word tide is not con- ^ordAdvo- 

upon original ownership, for fined to salt water, but includes ffamium 

there cannot be a general pre- the freshwater ponded back. R, IMacq. 

sumption of an easement. The v. Smith, 2 Doug. 441 ; Home (H. L.) 49. 

question is now, however, set at v. Mackenzie, 6 CI. & F. 628. * Au.-Oen, 

rest by Lord St. Leonards in (i) In this case the Lord T- Cham- 

Lord Advocate v. Hamilton, 1 Chancellor had requested the i^M*^a 

Macq. (H, L.) 46, where his assistance of Mr. Baron Alder- 206 ; S, C, 

Lordship, as Lord Chancellor, son and Mr. Justice Maule, 23L.J.(Ch.) 

advised the House of Lords Their jointopinion was delivered » ?f^ 

that, "With respect to the by Mr. Baron Alderson, who cited. 
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equinoctial as well as others, taken throughout the 
year, excluding only extraordinary catastrophes or 



after stating the question at fall, 
and alluding to the civil law on 
the subject, went on to say : — 
** Mr. J, Hblroyd, no mean au- 
thority, in his very elaborate 
judgment in the case of Blun- 
dell V. Caterall, 5 £. & A. 268, 
mentions this as one of the in- 
stances in which the Common 
Law differs from the Civil Law, 
and says that it is clear that 
according to our law it is not 
the limit of the highest tides of 
the year, but the limit reached 
by the highest ordinary tides of 
the sea, which is the limit of the 
shore belonging prima facie to 
the Crown. What then are 
these * highest ordinary tides ? ' 
Now we know that in fact the 
tides of each day, nay even each 
of the tides of each day, differ 
in some degree as to the limit 
which they reach. There are 
the spring tides at the Equinox, 
the highest of all. These clearly 
are excluded in terms by Lord 
Haley both in p. 12 & p. 26 of 
his treatise De Jure Maris, for 
though in one sense these are 
ordinary, i. e. according to the 
usual order of nature, and not 
caused by accidents of the 
winds, and the like, yet they do 
not ordinarily happen, but only 
at two periods of the year. 
These then are not the tides 
contemplated by the common 
law, for they are not * ordinary 
tides,' not being *of common 
occurrence.' This may perhaps 
apply to the spring tides of each 



month, exclusive of the equi- 
noctial tides ; and indeed if the 
case were without distinct au- 
thority on this point, that is the 
conclusion at which we might 
have arrived. But then we 
have Lord HaWs authority, p. 
26, De Jure Maris, who says, 
* Ordinary tides or neap tides 
which happen between the full 
and the change of the moon' 
are the limit of * that which is 
properly called littus maris, ^ 
and he excludes the spring tides 
of the month, assigning as the 
reason that the ^ lands covered 
with these fluxes are for the 
most part of the year dry and 
maniorable,' i, e, not reached by 
the tides. And to the same 
effect is the case of Lowe v. 
GoveU, 3 B. & Ad. 863, which 
excludes these monthly spring 
tides also. 

"But we think that Lord 
Hale's reason may guide us to 
the proper limit. What are 
then the lands which for the 
most part of the year are reached 
and covered by the tides ? The 
same reason that excludes the 
highest tides of the month 
(which happen at the springs) 
excludes the lowest high tides 
(which happen at the neaps), 
for the highest or spring tides 
and the lowest high tides 
(those at the neaps) happen as 
often as each other. The me- 
dium tides, therefore, of each 
quarter of the tidal period af- 
ford a criterion which we think 
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overflows. This line is clearly liable from natural 
causes to a shifting of position from time to time ; 
if the alteration take place by imperceptible de- 
grees,^ the rights (A) of the Crown or its grantees 
go with the line, whether it gain upon the land or 
not, upon the principle that de minmia non curat lew, 
and that, therefore, there is no point in the gradual 
occupation where the law can step in with its in- 
terference ; but if the new position be taken sud- 
denly, whether in advance or recession, the old line 
continues to be the boundary between the territory 
of the Crown and that of the shore proprietors. It 



» K r. 
Lord Yar- 
borotight 3 
B.&C. 91 ; 
S, C. in 
error, 2 
Bligh. (N. 
S.) 147. 
Scratton v. 
Brovm, 4 
B.&C. 
486 ; re 
Hull a/nd 
Selhy Rail' 
way, 5 M. 
& W. 327. 



may be best adopted. It is true 
of the limit of the shore reached 
by these tides that it is more 
frequently reached and covered 
by the tide than left uncovered 
by it. For about three days it 
is exceeded, and for about tiiree 
days it is left short, and on one 
day it is reached. This point 
of the shore, therefore, is about 
four days in every week, t.e, 
for the most part of the year, 
reached and covered by the 
tides. And as some not indeed 
perfectly accurate construction, 
but approximate, must be given 
to the words * highest ordinary 
tides,' used by Mr. J. Holroydy 
we think, after fully consider- 
ing it, that this best fulfils the 
rules, and the reasons for it, 
given in our books. 

"We, therefore, beg to advise 
your Lordship that, in our opi- 
nion, the average of these me- 
dium tides in each quarter of a 
lunar revolution during the 
year gives the limit, in the ab- 



sence of all usage, to the rigbts 
of the Crown on the sea shore." 

The Lord Chancellor con- 
curred witb the learned judges 
in their conclusion, and decreed 
accordingly. 

(k) In the absence of any 
authority upon the point, it 
may be conjectured, from the 
reasoning upon which the above- 
mentioned rule is founded, that 
the land, which gradual accre- 
tion gives to adjoining lands 
assumes their character, ». e., 
becomes freehold or copyhold, 
and in the latter case waste 
or tenanted accordingly. (See 
HalVa Rights of the Crown,) 
It certainly becomes part of the 
parish to which the adjacent 
lands belong {De Jure Maris, 
27), although before its change 
of condition it was, unless under 
exceptional circumstances, ex- 
tra-parochial : B,eg» v. Masson, 
4 J. (Q,. B.) 112, but portion of a 
county. See also 20 & 2 1 Vict. 
0. cxlvii. 8. d6. 
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need hardly be added, that if an island makes its 
appearance, it is the property of the person, whether 
king or subject, to whom the soil on which it rests^ 
1 A'nxt, p. belonged.^ 

In the possession of the land covered by tidal or 

navigable waters, it would seem that the Crown 

\^^y^^\ simply represents the public:^ the Crown is in 

emm Y, fact its subjects' trustee, for the purpose of securing 

HaU's to them collectively, all the advantages and privi- 

Rights of , "^ o 1 

the Crown, legcs which cau accrue from such property. These 

263. Se6 

also case of benefits are of two sorts, namely : — 

ery, Davis, 1 . Thosc which cau be cujoycd by all individuals 

55 a * 

SchuWs of the pubUc alike, without appreciable exhaustion 

Aquatic /• . •■ i • •■ . . •, . 

Rights. 01 the source, such as passmg and repassmg m ships 
and boats, the protection and advantages of harbours 
and ports, and fishing. 

2. Those which are incapable of being shared 
among all men alike, without materially interfer- 
ing with the supply, or destroying the property 
which gives rise to them: such, for instance, as 

^Au,'Oen. the profits of mines ^ sunk under the sea, the 

Y.ffanmer, 

4Ju.,N.s. carrymg away of beach sand, appropriation of 
751. * wrecks, and generally all dealings with, and 
user of the soil, excepting those embraced in 
class (1). 

It is evident that the only mode in which the 
public can reap the advantages of the latter class, 
is for the Crown to exercise a dominion over the 
property, analogous to that of a private individual 
over his own land, with the view of carrying out 
public objects, and to apply all proceeds to public 
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purposes : for instance, * to erect piers and quays, \^^^g 
to carry on works necessary for realising the profits ^^f»/]^P- 
alluded to, or even to grant away to private persons Oen, v. 
the soil of the beach, or the privilege of wreck, &c. lo Price, 

^ 378 ; Lowe 

But it must be observed that, as the benefits of v. Oovat, 3 
class (1) are not of a kind to require gathering by 863 ; Dun- 
proxy, the public has a paramount right, impliedly sterry, 1 b. 
recognised as indefeasible by Magna Charta, jus Caimadyy, 
publicuniy as it is conveniently termed, to enjoy B.T6i,and 
them immediately. iTtL'^n^te 

The unrestrained exercise by the Crown and its *^^^®*°- 
grantees, of its just-mentioned power, would, no 
doubt, often interfere with this jtis publicum so far 
as to create a public nuisance; and as often ^ as ^Att.-Gm, 

T, Partneter, 

this should happen the public would be entitled to 10 Price, 

378 • H V 

their remedy. But every such interference' with, Wa^, i * 

Ad At pi 

or interruption of, the public rights does not zsi;E.'y. 
necessarily amount to a nuisance ; (/) if the act be Ad. & b. 

143. 



(/) In lieg. v. BeUSy 16 a. B. 
1022, which was the case of an 
indictment against persons, 
possessing the powers of certain 
Kayigation Commissioners, for 
a nuisance hy reason of huilding 
a hridge across the river Witham 
in Lincolnshire^ Lord Campbell, 
C. J., in giving his judgment, 
said: — "There is nothing in 
this act to showthatthe Witham 
had ceased to he a navigahle 
river ; the cut, which merely 
straightens the course, is in the 
same situation legally as the 
original channel. If, then, a 
bridge had been built over it 
which obstructed the naviga- 



' Beg. V. 
tion, I should have thought this RusBell^ 6 

an indictable ojQTence; for it B. & C. 
seems to me that the powers of ^^^jj^l' 
the I^avigation Commissioners R,Y,Ward 
were limited to the purposes of 4 Ad. & E. 
the navigation and did not ex- 384 ; ^. v. 
tend to the making of a bridge, q^b*'io22. 
merely for the purposes of a 
railway. But, looking at the 
verdict, I ihivik it amounts to a 
finding of not guilty. Accord- 
ing to the authority of Lord 
Hale, to that of Lord Tenterden 
in Reg* v. Russell (6 B. & C. 
566), and to the opinion of this 
Court in Rex v. Ward (4 A. & 
E. 384), it is for the jury to say, 
whether an erection of tiiis kind 
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done for a public pul^ose, and be productive of a 
1 For con- Counterbalancing advantage^ to the public in the 
lie and cxcrcise of that very right, the invasion of which 

Tjj^Yfttfi ad- 

vantages, coustitutcs the supposcd uuisancc, it is really within 
v^Vmtowj the trust, so to speak, of the Crown, and not 

10 Q. B. r. 1 

50. wrongful. 

When the Crown conveys to private individuals 
the legal title to the shore, they become enabled to 
exercise such acts of ownership there, as the Crown 
itself could have done, and no more; the pro- 
prietary rights in the beach thus acquired by them 
are, therefore, subordinate to the general interests 
of the public. 

It is true, that this view of the Crown's pre- 
rogative scarcely agrees with the reasons given by 
the majority of the Judges of the Court of Queen's 

268^*^^^' Bench for their decision in Blu?idell y. Caterall.^ 



is a damage to the navigation 
or not. That the utility of 
such a work to the neighbour- 
hood or to the public interests, 
generaUy, may he taken into 
account as a compensation, is a 
point on which, with great 
deference, I cannot concur with 
the majority of the judges who 
decided Rex y. RusselL The 
true question is whether, a 
damage accrues to the naviga- 
tion in the particular locality, 
and that is a question for a jury 
(see Reg, v. Charlesworthy 16 
a. B. 1012). An indictment 
would not lie merely for erect- 
ing piers in a navigable river ; 
it must be laid ' ad commune 



nocumentum ; ' and whether it 
was so or not must be decided 
by the jury. Here that ques- 
tion was left to them, and they 
have found that no obstruction 
was caused. According to the 
argument for the Crown, that 
would be an absurd verdict; 
but no application has been 
made to set it aside. I can very 
well conceive that a bridge may 
be so built in a navigable river 
as to be no obstruction; and 
looking at the model which has 
been produced, I think that is 
the case here. Therefore I 
think the verdict amounts to 
an acquittal." 



NATURAL RIGHTS OF WATER. 



47 



In that case {m) the Court, dissentiente Best, J., 
seemed to consider the right of the Crown in the 



(m) In the view wliich the 
Court took of the general ques- 
tion in this important case, they 
followed the teaching of a valu- 
able treatise, entitled De Jure 
Marisy and ascribed to Lord 
Hale ; the authenticity of this 
work is at least doubtful, and 
its style of expression is so 
little precise, that it ought 
scarcely to be considered an in- 
fallible authority in its most 
dogmatic portions ; certainly 
when it attempts to lay down 
the rights of the Crown, by the 
aid of a most imperfect ant^ogy, 
it can have no such claim to 
our obedience. After likening 
the king's ownership of the sea 
and its soil to the right of the 
lord to the freehold of the 
wastes of his manor, the author 
says (p. 11) : ** But though the 
king is owner of this great 
waste " {i.e, the sea), ** and as 
a consequent of his propriety 
hath the primary right of fish- 
ing in the sea and the creekes 
and armes thereof ; yet the com- 
mon people of England have 
regularly a liberty of fishing 
in the sea or creekes or armes 
thereof, as a publick common 
of piscary, and may not with- 
out injury to their rights be 
restrained of it, unless in such 
places, creekes, or navigable 
rivers, where either the king or 
some particular subject hath 
gained a propriety exclusive of 
that common liberty." It is 
obvious that this comparison is 



inexact; the rights of manorial 
tenants were really won from 
the lord and carved out of his 
beneficial interest by concession 
from him of some kind or an- 
other, and necessarily could 
only be established against him 
by strict legal proof ; there is no 
pretence for saying the same 
thing of the public rights, for 
example, navigation and fishing, 
in the sea I No one would ven- 
ture to trace them to the favour 
of the king as proprietary sa- 
perior. In fact, there is an en- 
tire fallacy in likening the 
whole realm, with its king and 
parliament, to a manor with its 
lord and court baron : there is 
nothing in the circumstances of 
the case to show that there ever 
subsisted manorial relations be- 
tween the king and his sub- 
jects, and yet the latter oe^ 
tainly had, and still have, some 
rights over the so-called waste 
of the sea not referable in any 
sense to the will of a lord, 
purely then, if a theory, drawn 
only from the pages of a legal 
text book, is insufficient to ac- 
count for the acknowledged 
facts of the subject under re- 
view, it is unsatisfactory in the 
highest degree to rely upon it 
for the solution of the new 
complications which an altered 
state of society has brought 
about in it. The effect of be- 
ginning the inquiry in Blundell 
V. Caterall with the position 
taken by the author of Be Jure 
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beach as absolute, and accompanied by all tlie in- 
cidents which attach to a fee simple, with the single 



Maris, instead of first asking 
whether that position itself had 
any sound hasis, was, of coarse, 
to shift the harden of proof 
from the Crown to the public : 
even with this disadvantage the 
better opinion seems to be that 
the public ought to have been 
successful. However, it would 
be superfluous to attempt to 
add anything to the argument 
in this behalf which is given in 
that excellent little book. Hairs 
Mights of the Crown, and it 
would exceed the limits of this 
note to do so. Still a word or 
two will not be out of place here 
to show that the Crown was 
never entitled to the paramount 
right assumed for it. 

No one contends that the po- 
pular rights of fishing and na- 
vigation grew up by custom ; 
fhey, at least, rest upon some 
sort of original right ; but they 
were the only general uses of 
which the sea and sea-shore 
were in early days supposed to 
be capable; there was, of course, 
always considerable motive for 
infringing these rights by the 
setting up of private monopolies, 
and accordingly the Statute 
Book is full of Acts directed 
towards their protection. Magna 
Charta (9 Hy. 3, c. 23), simply 
ordered all weirs to be pulled 
down : — 25 Ed. 3, st. 4, ch. 4, 
the preamble to which declared 
its object to be the removal of 
aU obstructions to navigation, 
directed all gorges, weirs, &c. 



(naming various other kinds of 
fixed fishing apparatus), which 
had been set up during aad 
since the time of Ed. I., to be 
destroyed, and all those pre- 
viously existing, which had 
been heightened or enlarged, to 
be reduced to their original di- 
mensions. 45 Ed. 3, c. 2; 21 
R. 2, c. 19 ; 1 Hy. 4, c. 12 ; 
1 Hy. 5, c. 2, repeated the pro- 
visions of the former Acts, in 
order to enforce their observ- 
ance. These were in fact char- 
ters of the people, and it is 
remarkable tiiat they do not 
even by implication make men- 
tion of the royal prerogative, 
although the circumstances, 
under which they were granted, 
show that they were directed 
against the encroachments of the 
Crown upon public rights and 
liberties. 9th of Hy. ch. 23 pro- 
bably applied to open weirs only, 
having for its object the preser- 
vation of fish, and contained no 
saving clause, but did not touch 
the shores of the sea; 4 stat. 
25 Ed. 3, 0. 4, embraced every 
kind of obstruction, saving those 
which had been granted before 
Ed. I. Nowhere in any one of 
these Acts of parliament are 
words used, which would imply 
that these rights were of a deri- 
vative character, resting upon 
artificial support; on the con- 
trary, aU that can be inferred 
£rom them is, that the fuU free- 
dom of fishing and navigation 
was in those days often ob- 
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exception, that the pubKc could not be prevented 
from fishing upon it, and passing over it in vessels 
at the time of its being covered with water; a 
right, it may be obser\^ed, somewhat resembling,* ^ Hale, 
but even more extensive, than that of the lord over Maris, ii. 



struoted as might have been 
e:xpeoted, and that the public 
as often asserted and maintained 
their right in respect of them, 
and no argument can be raised 
from them towards limiting the 
public right in respect of these 
two points. Bracton at any rate 
had no idea of any such limita- 
tion — in his geat work on the 
laws of England he says (Brac- 
ton, Hb. 2, f. 7, § 5) :— " Na- 
turali vero jure communia sunt 
omnia hsec — aqua profluens, euer 
et mare et littora maris, quasi 
maris accessoria. I^emo enim 
ad littora maris acoedere pro- 
hibetur, dum tamen a villis et 
sadificiis abstineat, quia littora 
sunt de jure gentium commu- 
nia, sicut et mare." No doubt 
Bracton laid down some things 
with regard to navigable rivers 
which are not now considered 
good law, but the passage just 
quoted, although adopted by 
him from the Civil Law, will at 
least show upon what footing 
he considered the public rights 
in the sea and sea-shore to stand. 
It was tacitly admitted by both 
sides in Blundell v. CateraU, 
that these passages formed the 
whole of the original authority 
which could be cited on the 
point, and the Court, taking its 
stand on the authority of De 
Jure Maria y held that the public 



was only entitled to such rights 
as it could strictly prove to have 
been exercised adversely to the 
Crown; but it is submitted, 
that for the reasons mentioned 
in the text this decision has no 
greater force than mere obiter 
dicta of the judges, and that a 
careful consideration of the 
small modicum of authority 
which exists really leads to the 
opposite conclusion, namely that 
the Crown is legal owner of 
the sea and its shore only for 
the purpose of more effectively 
promoting public interest, and 
can only justify any inter- 
ference with the free user of it 
by the public by strictly shoe- 
ing in each case its right to do 
so. See also JR.» v. Russell, 6 B. 
& C. 566 ; R, v. Commissioners 
of Pagham, 8 B. & C. 355 ; 
Chad. V. Tilsed, 2 Br. & B. 403 ; 
i2. V. Wardy 4 Ad. & E. 384 ; 
i2. V. Betts, 16 a. B. 1022. 

It may be here remarked that 
as between the Crown and the 
Duchy of Cornwall the minerals 
between high and low water 
mark in the county of ComwaU 
are vested in the Prince of Wales 
in right of the Duchy as part of 
the soil and territorial posses- 
sions thereof (21 & 22 Vict, 
c. 109) ; but as both the Crown 
and the Duchy are unrestricted 
in their power of granting their 
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the wastes of the manor. It followed, of course, 
that even if bathing in the waters of the sea were 
of public right, which was not conceded, still as 
access to the sea, and the passing over the beach 
for that purpose, would be inconsistent with the 
strict proprietary rights of the Crown and its 
grantees, a general right of the public to that eflfect 
could not be supported. 

However, the judgment of the Court in this case 
may be upheld, without adopting the reasons of the 
majority of the judges who decided it : the subject 
came before them in the form of a special case, and 
the question submitted to them for their opinion 
was, as Mr. Justice Holroyd himself stated it, 
" Whether there is a Common Law right in all the 
king's subjects to bathe in the sea, and to pass over 
the sea-shore for that purpose on foot, and with 
horses and carriages, though the soil of the sea- 
shore and the locus in quo, and the right of fishing 
there in a particular manner (namely, with stake 
nets) are private property belonging to a subject, 
and though the same have been a special peculiar 
property from time immemorial." Now, whether 
or not the rights of the Crown have been correctly 
^Atue p. defined above,^ it is certain that in the early days 
of our history, the Crown did not always confine 
itself to its present constitutional limits : many 

own privileges to subjects, it is their property in the beach to 

generally with the latter that the adjacent landowners (see 

the disputed questions arise. an article in Law Magazine 

In America it would seem that and Law Review for November, 

the Government can only pass 1858). 



44. 
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grants were made by it to private individuals, in 
defeasance of public rights, and were so long 
enjoyed without interruption, that the Legislature ^ * wiuiams 
m the time of Edward III., thought fit by a sort of 8 Ad. & b. 
saving clause in a penal statute to legalise all Edw. 3, 
weirs, gorges, &c., ^. e., fixed apparatus for exclusive 
fishing, which had been erected and exercised before 
the time of Edward I. Many of these are conse- 
quently in full vigour at the present time, and it 
is clear from the finding of the special case, and 
the terms in which Holroyd^ J., expressed the real 
issue before the Court, that the plaintiff's right 
to the shore, and to his stake fishery, must be 
classed among them, as being due to a grant from 
the Crown before the statutable period. Under 
these circumstances, the public had been deprived 
by Act of Parliament of their rights over the locus 
in quo, and it was not necessary to the decision to 
hold, that the rights claimed on their behalf had no 
existence elsewhere. The desire to protect well 
ascertained private interests, seems to have been the 
sole origin of a doctrine which, in saying that a 
subject cannot cross the beach for the purpose of 
bathing without trespassing upon the rights of the 
Crown, must by parity of reasoning deny the com- 
mon right of the public to shrimping and gathering 
shell-fish upon the beach,^ and prevent owners of ^ ^<^ot v. 

^. ' r Orr, 2B. & 

land, bordering on the shore, from passing over the p. 472. 
intervening sand to their boats. It is not probable 
that future decisions will go to the length of con- 
fiirming this, unsupported as it is by analogy or 

e2 
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authority : and the description given above of the 

relations between the rights of the Crown and those 

of the public, as they subsist at Common Law, seems 

to be substantially correct. However, by Act of 

1 17 Edw. Parliament,^ certain franchises, as they are termed, 

2, St. 1, . . ^ , 

c. 11, post, namely, the privilege of " wreck," (and its modifi- 

fications, " flotsam," " jetsam," and " lagan,") and 
^' Royal Fish," have been separated from the other 
incidents, which would attach to ownership of the 
shore, and vested in the Crown as distinct incorpo- 
real rights. This fact is of no importance, while 
both the property of the shore, and the ownership 
of these rights, remains in the hands of the Crown ; 
but when a subject has established a claim by grant 
to either of them, it often requires to be remem- 
bered, that there is no mere implication or pre- 
sumption to carry the other with it. 

From this explanation, it results that when, as is 
generally the case, the soil of the shore is in the 
Crown, the rights of the public in the sea or tidal 
waters, such as rights of fishing and navigation, &c., 
are " natural rights," accruing to them as Cestuis 
que tricstent in possession ; but that when a private 
individual holds the shore, such of these rights as 
remain to the public have become, strictly speaking, 
*' easements." However, in the latter case, the 
private owner can not have a more advantageous 
position than his grantor (the Crown), and must, 
therefore, be subject to all public rights, unless he 
can prove an immemorial title to exemption. Hence, 
in all cases, the rights of the public in the sea and 
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its shore are prima facie, and must be treated as 
" natural rights;" while those of a private individual, 
whether his claim extends to territorial possession, 
or not, can rest upon no other foundation than the 
strict construction of a grant. Whilst, therefore, 
the former, as far as' they offer any subject of 
remark, belong to this section, the latter possess all 
the peculiarities of easements, and will be best 
discussed with that class of privileges in a future 
page. 

It is more than probable that Navigation and 
Fishing were the only uses, to which the older 
writers imagined the sea and its shore could be 
put; they are stiU the only pubhc uses which 
afford scope for discussion. 

The right of navigation^ or highway, belonging to 
the public, extends over every part ^ of a navigable » R. v. 
river (and a fortiori of the sea), and is not confined 4 Ad. & e. 
to particular channels : incidental to it are all such uaim v. 

WUcox 8 

rights upon the water-way, as, with relation to the Ad. & e. 
circumstances of each river, are necessary for the America^ 
full and convenient passage of vessels and boats right* of ^^ 
along the channel, and, therefore, a vessel may Seoog^df 
ascend a tidal river ^ by going as far as she can Sbefltating^ 
each tide, and remaining aground during the ebb, tra^mng"^ 
although by so doing she injures private property ^^°^eu^g'~ 
in an oyster-bed : in fact, the subject can only ^^^^ 
have such property by virtue of a royal grant, f^P^ p- 

1/4/ *• 

which, as has been already remarked, cannot dero- 2 Mayor of 
gate from the paramount right of the public, and v. Brooke, 

7 O "R 

can hi no degree empower the grantee to create a 339; 
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public nuisance, which he wotdd be doing, if he 
put any obstacle to the free navigation of the 
estuary. 

But, although neither the Crown nor its grantee 
» Miles V. has authority to obstruct the navigation,* yet, of 
Taunt. 705; coursc, an Act of Parhament may do so, or an 

Williams , ^ ^^ .. a^, ii-j-l* 

V. Wilcox, order ot Commissioners oi Sewers, who derive tneir 

336 ; Jt. Y. power from Parliament, or, lastly, natural causes. 

4 K^ci' The public, however, has not the right of towage ^ 

toi^l.^^^^ along either bank, as incidental to the right of 

kTg, ^ navigation, even in cases where it would seem to 

Hull and ^^ csscutial to it, uor the right of mooring ; but, 

w^a^b^' where the public has by any means acquired the 

& w. 327. right of mooring and unloading,* ships may stay 

Eeriertlz as loug as they please, provided only that this right 

and see ' is cxcrciscd reasonably, and not with the intention 

Year Book, /»•/!• i* x i t* •• 

8Edw. 4, ol inflicting wanton and malicious injury upon 

3°kr^* P^^^*® property. 

Wood, B., In using the highway of navigable waters, it is 
mouscase, the duty of cvcry person,* whilst his vessel con- 
517, note, tiuucs in his possession, and under his manage- 
mueu^l' ment and control, whether in motion or stationary, 
floating or aground, under water or above it, to 
use reasonable skill and care towards preventing 
mischief to other vessels. If he have relinquished 
the possession and management wrongfully, or by 
reason of circumstances occasioned by his wrongful 
act or omission, he will be liable for the conse- 
quences of such relinquishment. But when his 
possession and control have been unavoidably lost 
or abandoned, it does not necessarily follow, that 



C. B. 616. 
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he is bound by law to tiake any steps for preventing 
any possible mischievous consequences: however/ ^Harmond 
if an owner is obhged to give public notice that his i Camp. 
barge is sunk m a navigable river, the proper mode plained by 

/» J • • i 1 J • T .. Maule, J., 

01 doing so IS by putting a buoy over it. in Brown 

It is generally the case, that certain individuals 5 cjEifeie. 
or corporate bodies are charged by Act of Parlia- ^^the^^ ^ 
ment or by prescription, resting upon presumed &^|™Ylct^ 
royal grant, with the burden of maintaining the <^^^ss^- 
sea and river defences, and removing all obstruc- 
tions and nuisances : for instance, the Crown may 
have granted the soil of the beach below high- 
water mark, or any rights in it, such as that of 
maintaining there an oyster bed, to a private indi- 
vidual upon condition of his making and repairing 
the sea walls ; or, an Act of Parliament may have 
empowered a company to construct a public canal,^ 2 Pamaby 
and receive tolls for its use, with the implied duty caaMre 
01 taking care that the navigation is secure, or have pany, 11 
authorised trustees to receive dues in consideration 223. See 
of their keeping a harbour in an effective state, by zZerpwT' 
dredging, scouring, lighting, and maintaining works Xl^.Z 
of protection and convenience : or, again, Commis- q'^ ^of^' 
sioners of Sewers may have been constituted for st^^gi^ 
these, among other purposes, under the express ^^^ 
authority of the various statutes which have been ^^ ^- ^' 
passed upon this subject, and which range from the 
time of Henry VIII. to the present reign. But 
these are all matters for local regulation by the 
competent authorities, and the Common Law ^ has ^ May^- of 

, ... i /» ii Colchester 

made no provision m respect 01 them. v. Brooke, 

7Q.B.374. 
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Fishing. — The public have the same right to 
» Warren fishing in the sea and navigable rivers/ as they have 
tk&iDs, 6 of highway, with the reservation only of royal fish, 
Comyn'B ' as whales and sturgeon are called, to the Crown ; 

Dig. Prse. . . 

D. 60 ; ir but as the navigation may, by the means already 

stLc'ii. mentioned,^ be lawfully obstructed, similarly the 

\^'^' p. public may be excluded from the fishing in favour 

of a private individual : however, the presumption 

is always on the side of the public, and as the right 

of the individual, if any, is of the nature of an 

3 CaHer v. easement,^ he can only establish it by strict proof. 

Murcot, 4 -^ . . 

Burr. 2164, Whether or not the public may pick up deep water 

And see /» -i • 

post. fish lying between high and low water,* depends 

*Orr^TB.' ^pon whether or not the beach has passed into 

& p. 472. private hands : therefore, prima fade they may do 

so. It can scarcely be questioned that the public 

right of fishing includes shrimping and gathering 

all shell or other fish, whose natural habitat is 

between high and low water mark. 

* Ante, p. Fishermen ^ have no right to dry their nets on a 

V. BonA, 2 portion of the shore belonging to private persons, 

Bing. 66. or 01 usmg pnvatc snore land for any purposes 

accessory to the fishing. 
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The explanation given in the introductory section 
was intended to show, that an easement, as distin- 
guished from Natural Rights, may be spoken of in 
general terms as the right of one person to use the 
property of another, or to interfere with him in his 
free enjoyment of it, without actually ousting him 
from his occupation : the analysis may be carried 
still farther, by considering easements themselves 
under two heads, namely : — 

1. Easement proper, i, ^., the right to do some 
act, which, if done without such right, would be a 
simple trespass upon another person's property ; an 
ordinary right of way is an instance of such an 
easement ; but for the right, the passing and re- 
passing would be acts of trespass. 

2. Profit-a-prendre : this old Norman-Erench 
term is employed to designate an easement, when 
it carries with it a right to take and appropriate a 
portion of the soil or its produce ; thus a right to 
go upon a person's land and to cut turf there, and 
to carry away and appropriate it, is a profit-a-pren- 
dre^ and so also is the right to go upon the streams 

in another person's land to catch fish ^ there, and * Bland v. 
to carry them away ; but the right of fishing in 4 e. & b/ 

713, note. 
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alieno solo, simply, without the right to appro- 
priate {a) the fish which are caught, would be an 
easement only. 

It is very important in considering the subject of 

easements, to distinguish as early as possible between 

1 Seejudg- a rioht^ to do an act in alieno solo, and a licence to 

mentof *^ ^ 

Bayiey, J., commit au act of trespass. The rigJd involves a 

in Hewhns ^ ^ ^ '■ *^ , 

V. Ship- certain continuing element, and has an incorporeal 

paiTif 6 B. , . 

& c. 232. existence, whether any act be done under it or not : 
the possessor of the land over which it extends is, so 
far as it is capable of being exercised, deprived of 
an incident of territorial property, and the possessor 
of the right acquires by it, just to the same extent, 
an interest in the land itself. Whether the possessor 
of a right avails himself of it or not, he is entitled, 
while it continues, to treat it as something having 
an abstract existence, and to protect it from any 
infringement, i. e., from anything the eflFect of 
which would be, to prevent his free exercise of it 

'^ Brooke's whcu lic chosc. Ou the other hand, a licence ^ merely 

Abridg., , . 

title excuses the act when done, is retrospective, and not 

"Licence;" ... . . , , ,. 

shep. prospective in its operation : it begets no oblis;a- 

Touch.239; ^ ^ ^ do 

Z^buier (^^ ^^^* ^^^^' ^^^ animals, Hwart, 25 L. J. (Ex.), 42 ; 

13M. &wl ^^^ domesticated, are the pro- Lonsdale v. JRigfft 3 Ju. N. S. 

842. perty of the owner of the soil (Ex. C.) 390 ; so also is floating 

upon which they are for the wood, not belonging by better 

time being, and are in some sort right to another owner, Rogers 

consideredas the produce of that v. Judd, 5 Yermont, R. 223; 

soil, see Bracion, lib. 2, cap. 1, but for the reasons already in- 

fol. 8 ; Bishop ofLondorCs Case^ sisted upon this is not the case 

Year Books, 14 H. 8, fol. 1 ; with water running in a natural 

Bagot V. Orr, 2 B. & P. 472 ; stream. Manning v. Wasdale, 

Wichham v. Hawker , 7 M. & 5 Ad. &E. 758; Race v. Ward, 

W. 63 ; Bland v. Lipscomhe, 1 4 E. & B. 702. 
Ju. N. S.705, note ; Graham v. 
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tion * on the part of the licensor to keep it in force, ^ Bee post, 
and may, therefore, he revoked by him at any dies," and 

Duke of 
moment. Devonshire 

Thus, it is a rujfhf of way, when one can oblige u ^^ 
his neighbour to let him pass through his field 
continually without a permission, toties quoties, to 
that ejBFect, and the person having such a right 
can complain of any obstruction to the trackway, 
which would necessarily affect his possible user of 
it. But the simple permission to come into a field 
for a transitory purpose,^ as, for instance, to see a * Wood v. 
race, is nothing more than a licence, which goes to 13 m. & w. 
the length of excusing the trespass for the time 
being, but which may be withdrawn at pleasure {b). 

It is common to describe this difference of con- 
dition, under which a privilege, so to speak, over 
another's land, may be enjoyed, by saying that a 
bare licence is always revocable at the pleasure of 
the donor, while a ^licence coupled with an interest 
in the land, is not so: but there seems to be 
something like an identity involved in this mode of 
expression ; the term " interest in land '' signifies 
either that the owner of the interest has actual 
occupation of the land itself, or has a claim to some 

(6) It will be observed that A.'s, acquired rights ; in this 

the word ^' licence " is confined case it amounts to a relinquish" 

in the text to mean a permis- ment of an easement, which, 

aion given by one person, as A,, even thongh made by parol, 

to another, as B., enabling him cannot be afterwards recalled, 

to interfere in some way with See Winter v. Brockwell^ 8 

A.'s natural rights. The same East, 309 ; Ligghis v. Inge, 7 

word is, however, sometimes Bing. 692 ; and post, " Extin- 

used to denote a permission by guishment of Easements." 
A. that B. should disregard his, 
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enjoyment of it, independently of the will of the 

real occupier, and depreciatory of his power over it. 

The real difference, therefore, between these two 

classes of benefits is to be sought in the character 

»SeedictTiiii of the subjcct of the gift,^ and it must be carefully 

B., in wu- remembered that the definition of an easement 

Morris', s cmbraccs only the continuing right, or, in other 

493. * words, the interest in the land. In fact, whenever 

the benefit to the stranger amounts to a burden on 

the land, it is an easement : if it either does not 

purport to go so far as this, or doing so, still, for 

reasons to be presently mentioned, fails of fixing 

itself upon the land, it becomes a mere licence, 

binding only the person from whom it emanates, 

and generally revocable by him at pleasure. 

The importance of bearing in mind the distinc- 
tive characteristics of an easement and a licence, 

2 Co. Litt. respectively, arises from the circumstance ^ that at 

9 a, 49 a, ^ ^ 

121b, 332a, Common Law an incorporeal interest in land can 
Touch. 238; ouly be Created or passed by deed, while a perfectly 
782.2nd effective licence can be given by parol : hence an 
Reai Prop.* cascmeut, which by its very nature^ can never rise 
11, 195.^^* so high as a corporeal interest, but is essentially (c?) 

3 See cor- incorpoTcal, must always originate in some grant 
incorporeal by deed; whcu attempted to be passed by parol 
tingnished it ipso fucto bccomcs a simple licence. It need 

in Chetham 

V. wuiiam- hardly be added, after what has been already said 

sorif 4 East, 

469 * Do6 

V. Wood 2 (^) Whatever be the actual ant to an estate in land, and is, 

B. & Aid. duration of an easement in any therefore, an incorporeal heri- 

^9 ; LecY, given case, it is capable of being ditament. See Preston' sJS states, 

4JuU!s. "i^^rited, if not in gross, at and Shep. Touch, 91. 

(Q. B.) 950. least as appurtenant or append- 
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on this point, that even a deed will not enlarge to 
an easement what is intrinsically a licence. 

But it is not enough to constitute an easement 
that the instrument creating it should be technically 
appropriate : a proper grant may be made, and yet 
the obligation it purports to create may not 
become attached to the grantor's land,^ but still Acicroyd 

V. Smithy 

remain nothing more than a personal contract, lo c. b. 

164. 

This arises from the circumstance that the grant is 
not merely an agreement between two individuals, 
which is completed by the transfer of that, which is 
the subject of it, from the hands of the grantor to 
those of the grantee, as would be the case if it were 
made concerning a corporeal hereditament only : 
but it is in fact a continuing contract made by the 
grantor on behalf of all those who should succeed 
him in his estate, intended to bind those successors 
to restrict themselves in the enjoyment of their 
land, and is a contract ^ which he has only power 2 spmcer^s 

C(irS6 1 

to make under circumstances and conditions pre- Smith's l. 
scribed by the law of real covenants (d), Mimhviu. 

OaJceSf 4 

{d) A contract of every kind ojiotheT iheve is privity of estate (Ex.) 169. 

creates a liability between the created between the grantor and See also 

parties, which is simply perso- grantee in respect of the estate ^^^^^^J' 

nal and is generally not trans- granted ; and further that, if -^guj' /jj^ 

ferable : but in some cases, the ^raw^or in making his grant Y.) 136. 

where the contract concerns a parts with his whole estate, his 

hereditament, whoever has ^n- grantees j ot assignees as they 

vitg with a party to it, in re- are under these circumstances 

spect of the estate which it caUed (Co. Litt. 103 a), besides 

affects, is viewed as if he had having respectively privity of 

originally entered into it. In estate with him, have collec- 

explanation of this term privity tively and individually the same 

it may be said, that whenever privities with third parties, 

one person grants an estate to which lie himself had before 
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Excepting, however, the cases falling within the 
remarks of the last paragraph, there is scarcely any 
Umitation to the nature of the right which may 



assignment, by virtue of his 
estate. 

The first thing necessary to 
invest the contract with this 
transferable character, is that it 
should be made by deed, in 
which case it is usual to term 
it a covenant. 

And secondly, whenever any 
one not an original party to the 
covenant involuntarily comes 
into the position of either cove- 
nantor or covenantee, it is be- 
cause the burden to be borne, 
or the benefit to be received by 
him respectively, concerns in a 
certain sense, an estate in respect 
of which he is privy to the ori- 
ginal covenantor or covenantee. 

Thus, {Ackroyd v. Smithy 
10 C. B. 164) a covenant by A. 
owner of land A.', to let B., 
owner of B.', and his heirs have 
a way over A.' for all purposes ^ 
is personal only as regards B. : 
to make it run for the benefit of 
B.'s successors in the ownership 
of B.', the covenant should have 
been for specified purposes con- 
nected with B't A.'s side of 
the covenant, however, devolves 
upon those of his successors, 
who are at the same time his 
privies in respect of A.', as long 
as B. is able to claim, because 
its fulfilment, viz., the permit- 
ting B. to pass over A/, directly 
concerns A.' in respect of which 
they are privy to A. See 
Brewster v. Kidgell^ 12 Mod. 
170, which, reading burden for 



benefit, becomes an exactly ana- 
logous case. 

In short, a real covenant, 
capable of running with the 
land, is either in diminution or 
increase (very slight perhaps) 
of some estate in it: unless it 
amounts to this, it acquires no 
adhesive character ; and if it 
does so, it must be made by deed. 

If a covenant of this kind be 
attached to the estate by some 
one qualified to make it, thence- 
forward the estate is increased 
or diminished to a correspond- 
ing extent, and any one taking 
it or any part of it through an- 
other who holds it in thdt con- 
dition, necessarily receives it as 
he finds it : in other words all 
privies to an estate can only 
take so much as the ancestor 
whose estate they claim had to 
pass ; 1 Preston^ s Estates, 120. 

Covenants for title, which 
possess the quality of running 
with the land, are on that ac- 
count classed among real cove- 
nants, but they acquire their 
character for other reasons than 
those just given. 

Some most learned authors 
hold, that in addition to the 
just-mentioned conditions, in 
order that the covenant may 
run on either side, privity be- 
tween the original parties is 
necessary. It is very difficult 
to see any reason for this doc- 
trine, and there seems to be no 
very clear authority for laying 
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be established by a stranger over another's soil : 
it would, therefore, be useless to attempt to enu- 
merate here all the possible easements which belong 
to the class of water-rights ; it is sufficient to 
instance some of them, such as: — the right to 
discharge heated water into a stream, to throw 
the rubbish and refuse of a mine into it, to tow 
along the banks of a river, to dry fishing nets 
upon them, to carry a drain across a neighbour's 
land, to fish in his waters, to water cattle at his 
pool, &c. 

It may, however, be conveniently remarked here 
that there are several modifications of fishing rights 
in alieno solo, which are known, and usually spoken 
of and referred to, by the recognised technical names 
of a several fishery y a free fishery^ a common of 
fishery^ and a common fishery respectively. 

It is a Several Fishery when one has the exclu- 
sive right, to whatever extent, of fishing in waters 
covering land, which does not belong to himself : 
and this right is not the less exclusive because 
other persons have also rights of fishing in the 
same waters,^ provided that the latter rights do not ^ Seymow 

V. Lord 

it down ; Holmes v. Buckley^ authority, thinks not, but his 5 'Qxm, 

1 Abr. Eq. 27, quoted in 1 opinion is balanced by that of 2814. 

Smithes Leading Cases, 55 ; 1 Mr. Sweet on the other side 

Smithes L, C, 60 ; 4th ed. (Jarman's Conveyancing, vol. 9, 

It ought to be also remarked 3rd cd., p. 337, et seq). If the 

that there is much controversy foregoing explanation be cor- 

among legal writers, as to rect, the running of a covenant 

whether or not the burden of a is apparently independent of its 

covenant will in any case run effect upon either party, and 

with the land. Mr. Smith ought to take place impartially 

{Leading Cases, 52), no mean in both directions. 
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1 DuJce of 
Somerset v. 
Fogwell, 6 
B. &C. 
886 ; and 
see Co. Litt. 
122 a, note 
7 (Harg.). 



2 Duke of 
Somerset v. 
Fogwell, 5 
B.&C. 
886 ; Co. 
Litt. 4 b ; 
Shep. 
Touch. 97. 

^ Seymour 
V, Lord 
Courtenayy 
5 Burr. 
2814. 



conflict with the former : — for instance, the exclu- 
sive right to take all fish, except oysters, is a several 
fishery, although another person has a right to take 
the oysters. 

A several fishery is so far unlike most other 
easements as to be capable of being trespassed 
upon ; this quality is probably common to all en- 
<A\x^\\Q prqfit-a-prendres {e). 

The natural right of the owner of land to the 
exclusive fishing in the waters which are upon it, 
is also termed a several fishery; and, therefore,^ 
where a several fishery is in question, in the absence 
of evidence as to its origin, it will probably, except 
against the public right to sea fishing, be presumed 
to arise by virtue of ownership of the land and 
water, rather than to exist as an easement. If the 
original grant can be produced, and ^ its terms are 
such as to convey an incorporeal hereditament only, 
then the several fishery passed by it is simply an 
easement.^ 

It is a IVee Fishery^ when several specified per- 
sons have equal rights of fishing in the same waters. 



[e) Every thing which is 
capable of exclusive possession 
or occupation may be the subject 
of trespass [Selwyn^ N, P. * Tres- 
pass '). Thus the grantee of the 
franchise of wreck has the pro- 
perty in, and constructive posses- 
sion of, the wreck, and any one 
appropriating the wreck to him- 
self commits a trespass against 
the grantee {Dunwich v. Sterry, 
1 B. & Ad. 831). Sinularly the 



lord has exclusive possession of 
all estrays on land. A several 
fishery, as is observed in the 
text, has such separate ex- 
istence, and is of such exclusive 
character, as to be trespassed 
upon by the very act of fishing, 
whether fish are taken or not 
{Half or d v. Bailey ^ 13 Q. B. 
426). So also is the right of free 
warren. 
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It is a Common of Fishery, when all the persons 
of a certain class, as all the tenants of a manor, or 
all the dwellers in a parish, have equal rights of 
fishing in the same waters. 

And it is a Common Fishery, when all the sub- 
jects of the realm have equal rights, as is the case 
.in the sea and navigable rivers. 

It has been the object of this section to show 
that easements must originate in a deed, and that 
it is by the terms of the instrument ^ only, that the » Lee v. 
nature oi the easement can m general be dis- 4 Ju. n. s. 
covered. The deed, if produced, will of itself 
settle all disputes on this point : but in a vast 
number of instances, the one party has long exer- 
cised rights over his neighbour's land, and the other 
has submitted to the burden, or to use a more con- 
venient phrasQology, the relation of dominant and 
servient owners has long subsisted between the 
parties, without a deed of grant ever having actually 
existed, to give it a legal commencement. If, how- 
ever, in such cases it can be proved, that a definite 
right has been claimed and exercised on the one 
side, and acquiesced in by the other, the law con- 
siders it inequitable that the sufficiency of its origin 
should be questioned merely upon the ground of 
technical irregularity, and will treat the matter 
exactly as if a grant had originally been formally a user/' 
made and subsequently lost.^ Weate!5E. 

In dealing with cases where the instrument, \d.^25L 
either actually has been, or for the reasons just ii^f^Q^y^ 
mentioned is presumed to have been, lost, there is ^^^\^g 
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some dijBTereiice to be observed, according as the 
grant in question may be supposed to have been 
made in modem or in remoter times, a difference 
arising firom the character of the available evidence 
in the two cases respectively. Hence it comes 
that different allegations or pleas are admittedly 
sufficient to support the right, according to the 
difference of circumstances alluded to. Thus, while 
the plea of a Lost Grants if proved, sets up the 
right by showing its actual inception, whenever that 
may have been, the pleas of Prescription and 
Custom only do so by pro^dng the right to have 
been exercised during a certain legal inunemorial 
period, from which fact the law wiQ raise the pre- 
sumption, that the Grant was properly made before 
the commencement of that period, although no docu- 
mentary exidence to this effect can be produced. 

GeneraUy speaking, there is nothing intrinsic to 
the right claimed to show that it must have had 
inception at any particular time, and, therefore, 
nothing to prevent the claimant from alleging, 
either, by plea of Lost Grant, that it was passed 
to him at some specified modern period, or, by that 
of Prescription or Custom, that it commenced an 
immemorial time ago; but it must be carefully 
remembered that this is not always the case, 
particularly where grants from the Crown are 
in question. 

One large class of such exceptions is to be found 
among the exclusive rights, which subjects may 
have in the sea and sea-shore, and which, for the 
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reasons given in « an earlier page, fall within the 
observations made in this section upon easements 
in general. 

All these rights must originate in a grant from 
the Crown, and, therefore, it is necessary in every 
discussion of them to bear in mind : 

1. That the ownership of the Crown over the 
sea and its shore is of a very qualified character, 

and limited entirely by the interests of the public ;^ ^ ^«^«, p. 
and consequently that all exclusive privileges, 
which it may grant to individuals will be void, as 
having been made ultra vires, unless calculated on 
the whole to be advantageous to the public exercise 
of that very right, which they seem to violate. 

2. That the Crown is absolute owner of the 
franchise of wreck in all its varieties, and of royal 

fish * ^ AntCf p. 

52« and 

3. That, if not all grants derogatory of public ^^^^ p- ^^' 
right, yet at least those obstructive of public navi- 
gation and fishing, which were made by the Crown 
anterior to the reign of Ed. I. have been impliedly 
confirmed by 25 Ed. 3. st. 4, c. 4 and subsequent 
statutes. 

Hence it follows that all claims on the part of 
the subject,^ which can bear the test of an indict- ' ^- ^; ^ 

•' . Russell, 6 

ment for nuisance may be founded on a grant b. & c, 

corr6cte€L 

bearing any date : so also may claims to the royal by r. v. 
franchises. In both these classes of cases, there- Ad. &*e. 

384 • R, V. 

fore, it is open to the subject in establishing a valid Betts, i6 
grant in his favour to adopt, according to the cir- 
cumstances of his particular case, any one of the 

f2 



68 



EASEMENTS. 



modes of proof,* which will be developed in the 
following sections, with the exception, sometimes, 
of prescription. 

But whenever a private individual claims owner- 
ship over the sea-shore with all the incidents of 
absolute property, or asserts rights paramount to 
those of the public, he must trace back his title 
to the reign of Henry III. at least : and this he 
can only do either by showing the ancient grant 
itself or, in those cases where the law will allow 
him, by supplying its place by prescription. 

The exception to the operation of prescription, 
which has been alluded to in reference to all these 
classes of claims, only arises when title is attempted 
to be made to possession of the shore. In that 
case, as the subject of the claim is a corporeal 
right, prescription cannot, probably, for reasons 
which will be afterwards given, be made use of for 
the purpose of estabUshing it (/) : although this 



(/) The mode of proof which 
is technically termed prescrip- 
tion can only be employed to 
establish rights originating in 
a grant, i, e, almost exclusively 
incorporeal rights, and Mr. 
Sail for this reason considering 
it inapplicable to prove a title 
to ownership of the shore itself, 
has devoted much space in his 
excellent treatise {Hairs Mights 
of the Crown, pp. 34 et seq.) to 
showing how seldom the ques- 
tions raised between private 
claimants and the public have 
amounted to questions of actual 
ownership, and therefore how 



little there is to support the 
common dictum, that such 
ownership can be established by 
prescription. His observation 
is very just if the word pre- 
scription be always understood 
in its narrowest sense, as point- 
ing only to the quantity of en- 
joyment requisite for establish- 
ing a right: but it will be 
found on examining the cases 
to which Mr. Hall refers, that 
** prescription " was used in 
them to express merely that the 
right in question could not be 
assailed after long enjoyment, 
and was not there intended to 
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may be doubtful, as it is not clear that the Crown 
could pass the property in the sea-shore by any 
other mode than charter or grant. However, even 
supposing the exception to hold, if the claimant can 
show that he is in actual exclusive possession of 
the shore, a fact which probably very seldom 
occurs, and that he and his predecessors have been 
so for the statutable period, namely sixty years as 
against the Crown ^ and twenty years, as against ^ 9 Geo. 3, 
a private grantee,^ he will be protected in his 2 s^^w* 
possession, and in the latter case will acquire a ^' ^'^' 
title under the late statutes, and so be in a more 
advantageous position than if he had been obliged 
to depend upon prescription strictly so called (ff). 

The following section will be devoted to a 
fuller explanation than has been given above 
of the several pleas, which are available to sup- 
port a claim, when the requisite deed cannot be 
produced. 

specify further, that such enjoy- employment of the word pre- 

ment, either really or con- scription is common enough in 

structively, had the immemorial our text writers. See Coke 

duration which is characteristic passim ; Cruise, * Prescription.' 

of prescription in its technical {ff) Quaere, whether grantees 

sense, and which gives a title, of the Crown are in this respect 

as opposed to the limited en- private individuals : see 9 Geo. 

joyment which the Statutes of 3, c. 16, s. 1, and GoodtitU v. 

Limitation rendered protective Baldwin, 11 East, 488. 
of possession. This general 
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» Read V. Whether the lost Grant * be brought in question 
3T.R. 151. by a special plea, or by the general issue, its origi- 
nal or probable existence may be proved by indi- 
rect and circumstantial evidence. It must always 
depend upon the circumstances of each particular 
case, whether the evidence is suflBcient to support 

2 Per Bui- the plea,^ but generally enough must be proved 
Readv, to indicate a commencement of the right, and to 

point out both the maker and the circumstances 

3 Ooodtitie of the grant ; ^ it will then be in the power of 
liELstr**' ^^ opposing party to rebut the presumption,* 
BiewettY. by showing that the grant could not have been 
ning^k^ made as attempted to be proved. Although, it 



should be observed, there is even some restriction 



& E. 583. 
* Daniel Y. 

North, 11 as to this in cases where public rights are in 

East, 372 ; . r G 

Barker v. questlOU.* 

Jlichard- 

son, 4 B. & In a certain class of cases, the easement is not 

Al. 579. 

5 ji^^ y^ referred to a grant of its own, but is presumed by 

6 B^737^' ^^^ *^ ^^ included^ in the subject matter of another 
« 1 Wms. grant, without being expressly mentioned therein : 
n. 6;Shep.' thcsc are cascs whcTc the easement is either sub- 

Touch. 89, 

100 ; Dand 

V. Kingscote, 6 M. & W. 174; Pinnington v. Oalland, 9 Ex. 10; Proctor v. 

Hodgson, 10 Ex. 827; Pyer v. Carter^ 26 L. J. (Ex.) 258 ; ^. a 1 H. & N. 916 ; 

Richards v. Rose^ 9 Ex. 218. 
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stantially part of the subject granted, or especially 
necessary to its proper enjoyment. 

Thus, the grant to one of seams of coal/ beneath ^^f «^7- 
certain land of the grantor's, with the right to dig 6 m. & w. 
pits for getting the coal, gives him all the things 
depending on that right, and necessary for exer- 
cising it: consequently, he has the right to fix 
such machinery as would be necessary to drain the 
mines and draw the coals from the pits. 

Again,^ where the owner of two adjoining and ^Richar^ 
mutually supporting houses sells one, he impliedly Ex. 218 ; 

,0. C« 2o Jm 

grants to the purchaser the right of having the J. (Ex.) 3, 
party -wall supported, and cannot without infringing See also 
that right, do anything on his own premises which Harding, 
may cause the wall to collapse. (Ex ) 286. 

Where a man having a close ' surrounded with s Pom/ret 
his land, grants the close to another in fee, for life, 1 Wms. 
or for years, the grantee shall have a way over the n. e ; Pin- 
grantor's land, as incident to the grant, for without oaUandJ'd 
it he cannot have any benefit from the grant (a). (^ 22 l. j.' 

(Ex.) 348. 



(a) When one in making a 
grant to another reserves some- 
thing, he receives in effect a re- 
grant to himself of just so much 
as the reservation emhraces; and, 
therefore, a reservation must he 
treated in all respects as a se- 
parate grant ; Shep, Touch, 80 ; 
Wickham v. Hawker, 7 M. & 
W, 76; Graham v. Ewart, 11 
Ex. 346 : accordingly " if a 
man hath four closes lying to- 
gether and sells three of them 
reserving the middle close, and 
hath not any way thereto but 



through one of those which he 
sold ; although he reserved not 
any way, yet he shall have it, 
as reserved unto him by the 
law." Clark v. Cogge, Cro. 
Jac. 170 ; see also Holmes v. 
Goring, 2 Bing. 76. It may 
he here observed, that two out 
of the three judges, who decided 
the latter case, seemed to be of 
opinion, that the right of way 
so passed would cease with the 
necessity which gave rise to it ; 
but the case itself called for no 
such doctrine, as it was in fact 
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* Nicholas 
V. Cham- 
herlairij 
Cro. Jac. 
121. See 
also Swans- 
borough V. 
Coventry^ 9 
BiDg. 309 ; 
Blanchard 
V. JBndgeSf 
4 Ad. & E. 
176 ; Fhey- 
sey V. 
Vicary, 16 
M. & W. 
484. 

2 Pyer t. 
Carter^ 1 
H. &N. 
916. 5. C, 
26 L. J. 
(Ey.) 268. 



And if one erect a house,^ and build a conduit 
thereto, in another part of his land, and convey 
water by pipes to the house, and afterwards sell the 
house with the appurtenances, excepting the land, 
or sell the land to another, reserving to himself the 
house, the conduit and pipes pass with the house : 
because it is necessary, and quasi appendant thereto. 
Such also would be the case of a drain ^ from the 
house, passing through another portion of the 
owner's land, and the fact, that it is underground 
and not easily apparent to a subsequent grantee 
of this other portion, does not affect the result, 
because the easement originated in the implied 
act of his grantor, before he took his portion. 



determined by the Court that 
there never had been the initial 
necessity requisite to support 
the implied reservation. Had 
the decision of the Court of 
Common Pleas reaUy involved an 
authoritative statement of the 
law in this form, an opportunity 
for having it reviewed would 
have been extremely desira- 
ble, as was suggested by Mr. 
Baron Alder son in Proctor v. 
Hodgson, 10 Ex. 827. For- 
tunately, however, this does 
not seem to be the case, (not- 
withstanding the wording of 
the marginal note in 2 Bing.), 
and it may be assumed that, 
after the remarks thrown out 
by the very learned judges 
Parke and Alderson, B. B. 
during the argument in Proctor 
V. Hodgson, no further attempts 
will be made to attach any 



peculiar character to a grant 
implied from necessity ; as is 
well observed by Serjeant Wil- 
liams ( 7Fi7/eams, Saund, 323 a, 
note) "a way of necessity, when 
the nature of it is considered, 
will be found to be nothing else 
but a way by grant. It derives 
its origin from a grant For 
there seems to be no difference 
where a thing is granted by 
express words and where by 
operation of law it pass as in- 
cident to the grant." The same 
remarks obviously apply to 
easements of all kinds. The 
fact of the grant is presumed 
from the circumstances, which 
show the necessity, and the 
subject of the grant is maiked 
out by that necessity, but there 
is nothing whatever to point to 
any want of permanency in the 
enjoyment. 



BROOF OF THE GRANT. 73 

and was in no degree inferred from his own 
acquiescence. 

In short, whenever the owner of land divides his 
property into two parts, granting away one of them, 
he is taken, by implication, to include in his grant 
all such easements over the remaining part as are 
necessary for the reasonable enjoyment of the part 
which he grants, in the form which it assumes at 
the time he transfers it. If the grantor has already 
treated this portion as separate property, the mode in 
which he has enjoyed it, or allowed it to be enjoyed, 
affords a very proper indication of what rights, over 
his remaining land, he intends to pass as accessory 
to it. It has become common of late years to 
class easements, founded upon considerations of 
this sort, separately, as being due, according to 
the French legal phraseology^ to the ^^ destina- ^Paxdessus, 

. • ^ ^ ^ rSrit© C16S 

tion du pere de famille : but there does not Servitudes, 

, . , , s. 288. 

seem to be any great convenience to be served Oaieon 
by raising them under a distinctive name, out of ments. 
the great body of implied easements to which they 
belong. 

This enlargement of the expressed words of a 
grant by implication is not, of course, confined to 
cases where the subject is corporeal, but always 
takes place, when the nature of the grant raises the 
necessity for it, and the then surrounding circum- ' ^^^^^ 
stances render it possible. Thus, as the burden of \ ^^-^ 

f , ' Saiind.323; 

keeping up, or doing what is necessary for the con- and see 
tinuance of the easement ^ falls upon him who has WhUe- 

A . . . heOid, 2 

the enjoyment of it, he is entitled by implication Doug. 745. 
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under the original grant, to all accessory ease- 
1 Hodgson mcnts * which may be requisite for this purpose ; for 
L«C 622. instance,^ one who has the grant of a dam in alieno 
\/''"*^*7* *o/(?, is thereby entitled to enter for the purpose of 
Barr. 221 repairing and cleansing. 

To return now to cases where no grant can be 

found, within which the easement may be included 
3 p^ ^^ by implication, it should be premised that, before 
^H^^^ the Prescriptive Acts, the Courts went great lengths* 
c"^'2i4- ^^ directing or advising juries to presume any thing 
Mayor of for the purposc of supporting mere length of pos- 
Hwner, scssiou. The siuglc fact of long enjoyment, if 
LyddcUy. Unexplained, was upon the doctrine of " Omnia 

Weston, 2 ^ . ^ „ i n a 

Atk. 19 ; pr(B8umuntur rite esse actay held * to necessitate 
Wiis(m,'z finding the existence of a grant, if reasonable pro- 
* 2 Wms ^^bility existed of such a grant having actually 
Saund.175, i3een made. Twenty years duration of adverse 
where aU eniovment, was in analogy to the operation of the 

thecasesare ^ "^ ... 

reviewed; Statutcs of Limitation, taken to be the minimum* 

Campbell 

T. Wilson, period sufficient of itself for this purpose ; but a 

3 Basty ^ . . . 

294; King shortcr ^ time, if aided by confirmatory evidence, 

B. &C.53; would support the verdict. And, even now,^ very 

Dovmes, 3 short pcriods of user will raise the presumption of 

621 ; wid a dedication of a right of way to the public ; pro- 

Wensiey- bably, bccausc from the very nature of the case, 

N.s.(D.p.) the user could scarcely remain unknown to the 

^^^' owner, and might have been soon stopped, had it 

« Bright v. ^ . . rr ' 

Walker, 1 bccu wrouffful, toffcther with the fact, that there 

C M & R o o 

217;' Pari- cau be uo such thing as documentary evidence of 

ridge Y. 

ScoUy 3 M. 

& W. 229. « Per Lord Ellenborough in Bealey v. &vaw, 6 East, 215. ' Per Ghambre^ 

J., in Woodyer y. Hodden^ 5 Taunt. 125 ; and see Beg, v. Petrie, 4 £. & B. 737. 
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dedication to the public ; and, therefore, user is the 
only thing that can be looked to, instead of being 
in some sense a substitute for something better. 
Although there is now no longer any necessity for 
the clumsy expedient of a fictitious verdict, it is 
still in the power of a iury to infer ^ from the ^ ^»-^y^< v. 

^ ^ . . - Walker, 1 

evidence before them, that a grant was, in pomt of c m. & r. 

. . 1 222: Bace 

fact, made, and there is indeed no other mode of v. ward, 3 
meeting cases> where the enjoyment of the right in 512; k g, 
question has not continued up to the time of 702. 
bringing the action, and at the same time can be 
shown to have had a commencement. 

But the claimant of a right is not confined to 
such proof only, as will induce a jury, even under 
the judge's direction, to presume a grant : he may 
take his stand one step lower by pleading the state 
of circumstances embodied in either of the terms 
Prescription, Custom, or Statutable Prescription. 
If those be found by the jury the law will in all 
cases, where it can reasonably do so,^ account for 2 Cochsedge 
this state of circumstances by presuming a previous skaw, 1 
grant of the right to have been made, and this pre- p^^tord ' 
sumption it will not allow to be rebutted by any ^*^^^^^- 
evidence whatever. 

The circumstances pleaded in Prescription ^ are 3 com. Dig. 
to the effect that the person prescribing and his siriptw 
ancestors, or his predecessors, or those quorum 
statum ille habety have for a time whereof the 
memory of man runneth not to the contrary, 
continually and peaceably enjoyed the right in 
question. 
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It may be here remarked, that although there 
might seem to be nothing in the nature of pre- 
scription itself to exclude any subject of ownership 
from its scope of operation, still it is only to pro- 
perty which passes by grant that title can by 
this means be made : " The law allows prescrip- 

i/'K^V' *^^^^'* ^^* ^^ supply of the loss of a grant. 
Vent 887 ; Aucicnt grants happen to be lost many times, and 
Wms. it would be hard that no title could be made to 

Sannd. 347. 

things that lie in grant but by showing of a grant : 
therefore upon usage temps dont &c. the law pre- 
sumes a grant, and a lawful beginning, and allows 
such usage for a good title ; but still it is but in 
supply of the loss of a grant." Perhaps it need 
scarcely be added, that as the grant supplied by 
prescription miist from the nature of the case have 
msd.289, been made an immemorial time ago, it follows^ 
that the 8 & 9 Vict., c. 106, which extended the 
applicability of a grant as a mode of conveyance 
did not alter the range of Prescription ; and there- 
fore now, as before the passing of that statute, 
» 2 RoUe's incorporeal rights alone can be prescribed for.^ 
scription,' These are mentioned with some detail iij Corny n 8 

B. ; Com. -r^, -r^ ^ t-^ 

Dig. *Pre- JDig. ' Prcs. C. 

Paramlw The allegation of immemorial usage is, according 

piowd. * to Littleton^ ''the same as saying that no man 

WiikiMon then alive hath heard any proof of the contrary 

UM. &w. ^OT hath no knowledge to the contrary." "For," 

4 Co Litt. ^ ^^^^ ^ remarks upon this passage, " if there be 

i^^a- any sufficient proofe of record or writing to the 

* Co. Litt. contrary, albeit it exceed the memory or proper 
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knowledge of any man living, yet is it within the 
memory of man : for memory or knowledge is 
twofold. First by knowledge by proofe, as by 
record or sufficient matter of writing. Secondly 
by his own proper knowledge." 

Clearly this extension of legal memory leaves 
titles by prescription just as much open to dis- 
turbance as titles depending upon seisin. The 
evil, so far as it affects the latter, has received much 
statutable recognition ; on various occasions statutes 
have been passed, for setting Umitations to the 
period within which actions for the recovery of 
corporeal hereditaments must be brought, if brought 
at all. At one time the limitation in a writ of 
right was from the reign of Henry I. After that 
by the statute of Merton (20 Hen. 3, c. 8) the 
limitation was from the time of Henry II. and by 
the 1st of Westr. (3 of Ed. 1, c. 39) it was from the 
time of Richard I. These statutes by obliging 
the claimant of the property to allege in his plead- 
ings that he, or some one from whom he claimed, 
had had seisin within the period of limitation, in 
fact operated to shorten the time of possession on 
the other side necessary for giving a holding title. 

There was certainly no patent reason why titles 
founded upon prescription should not receive the 
same protection ; and accordingly the Courts of 
Law anxious to provide it, if possible, effected 
something of the kind by limiting their " legal 
memory ;" they, from time to time, altered their 
interpretation of " time out of mind/' so as always 
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1 3Cru. 
Dig. p. 426. 



2 Co. Litt. 
115 b. 



to make it commensurate with the period of limi- 
tation in the successive statutes : thus in Little- 
tons time they had made it commence with the 
reign of Richard I. 

This measure of protection was clearly defective/ 
as it stiQ remained open for a person to prescribe 
for a right, though the enjoyment of it had been 
suspended for an indefinite time. 

The 32 Henry 8, c. 2 once more altered the 
limitation of time within which actions for the 
recovery of real property must be brought, and 
adopting a rational mode of definition, reduced it 
to sixty years next before the commencement of the 
action. This statute was more extensive than its 
predecessors, and included property claimed by pre- 
scription within its protection. But oddly enough, 
this time the Courts did not take the hint {b). They 
made no change in their estimate of immemorial 
user, and the beginning ^ of the reign of Richard I. 
still continues to be the point of time to which 
the legal memory of man extends. 

Finally came the modern statutes, creating the 
statutable prescription to be afterwards discussed : 



(6) According to RoUe, the 
time of legal memory foUowed 
the equity of the several Sta- 
tutes of Limitation, until tiiat 
of Hen. VIII. His words are : — 
Semble que come le temps de 
memorie en un prescription ftdt 
limit al temps de R. 1, solon- 
que ceo un seisin en un briefe 
de droit deins I'equitie del 
statut de W. 1, issint que per 



mesme reason le temps de me- 
morie a cest jour serra limit al 
60 ans, come un briefe de droit 
deins le equitie del statut de 
32 H. 8, cap. 2, oar ceo est 
deins mesme misohiefe parle 
en le preamble del statut ; mes 
jeo bien conus, que le praotioe 
est h contra. 2 Rollers Abr, p. 
269, § 16. 
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as these, however, do not in any way supersede 
the Common Law, the doctrine of prescription still 
remains in operation unaltered. 

It is not necessary to the success of prescription 
that actual exercise^ of the right should be con- i,^-^^**- 

*^ 114 D, 

tinned up to the time of the action, and in this 
respect it partakes of the advantages, already 
alluded to,^ which attach to the plea of a non- \'^'^^> p* 
existing grant ; but on the other hand proof of the 
commencement ^ of the right within the period of ' J^^^ see 

J^ . Blewetty, 

legal memory is necessarily fatal to it. Tregon- 

The sole question for the jury under the plea of & e/ 683 ;' 
prescription is, whether, or not, there has been 269 1.50. 
immemorial user of the right claimed by the series chUd. 
of persons alleged in the plea. Modem usage,* in * JenMns 
the absence of any contradictory facts, is cogent i o. m. &' 
evidence upon which a jury ought to be directed 
to infer immemorial exercise of the right. 

When the jury have found the truth of the plea, 
it remains for the law to raise the presumption 
required ; namely, that tkere was a grant of the right 
in question made before the time of Richard /., and 
that this grant has remained uninterfered with 
ever since. 

To support this presumption, the following sup- 
positions must be made : 

1 . That the subject of the prescription is such as 
was capable of being granted before the time of 
Richard I. 

2. That there was some one at the same time, 
who had power to make the grant. 
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8. That one of the series of takers alleged could 
have been grantee at that time, and that the right 
could have passed by the terms of a grant from the 
one taker to the next. 

4. That there is nothing in the character of 
the subject prescribed for, to render the presump- 
tion of its having been granted unreasonable. 

If any one of these suppositions be proved untrue, 
the presumption must fall to the ground. 

The facts proved may make the first supposition 
* See argu- untenable, as, for instance,^ would be the case, if a 
|££ right to use water in respect of a particular house 
simera of wcrc prescribed for, and it were proved, that no 

the New , , • • i i ' j j • 

Forest, 18 such housc was m existence, anterior to a certain 

C. B. 60 ! -I. "ii '1 

also Cock' umited period. 

Fa^^, It is probably very seldom that any doubt can 

132."''^* ' be thrown upon (2). 

Supposition (3) afibrds the clue by the aid of 
which, much of the confusion surrounding the ques- 

2 Oomyn's tiou,^ " Who may prescribe ? " may be escaped. 

scr.' A. B. Thus it is sufficient to prescribe user in oneself, and 
one's ancestors, when the subject of prescription is 
such as can be enjoyed in gross, as is the case with 

' 1 Inst, the Right of Common,^ and when, therefore, the 

122 a • 1 

RoU. Ab. grant would have been to the grantee and his 

401 • 1 . . . 

Wms. ' heirs. When the right is claimed as appurtenant 

346*^; shep. to au cstatc, it is clear that the owner of the fee * 

^^^y ' only can prescribe, and not the owner of a par- 

^T\ ticular estate, as the latter necessarily could not 

Wiis. 258. have existed at the time required : and, therefore, 

Dig?^]S^s.' in such a case ^ affecting copyholds, the lord, and 

B. &H. 
Doagl. 718. 



Touch. 235, 
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not the copyholder is the person to prescribe. It 
is not always very easy to say whether an office or 
employment is of a sufficiently permanent character 
to confer upon its holders, or the persons who 
exercise it, that definiteness and certainty ^ which ^ Shep. 
is necessary to enable them to take under a grant : 237. 
generally, an officer,^ who holds his place at will '^ Padwich 
only, cannot on this account prescribe \ but to this 7 Ex. 854 ; 
there are exceptions. Clearly, a modem Board of Dig!^^» 
Health cannot prescribe.^ a ^^^ ^^ 

The last supposition is the most important of the ]^^?'^f 
four, as it generally proves the weakest link in the SeaUh, 2 
chain which upholds a usage. It is from the circum- (V.-c.w.) 
stances of the particular case only, that the reason- 
ableness of the grant will be judged, but it may be 
here remarked, that no owner* will be presumed * of thefoi- 

_ lowingcases 

to have made the grant 01 an easement, such that some apply 
its exercise may be large enough to destroy the customs 
usufruct of his property. Neither will it be pre- prescrip- 
sumed against the king, or against a statute.^ No wuieBy. 
right to take dues from the public will be supported i^^ { 
without showing consideration,^ such as the burden ^jj^,?^, 
of some public duty lying upon the prescriber, in ^^ ^^ . 
respect of which the dues are taken, or some advan- ^^^ \ 
tage to the public at his expense.^ w^jLjf v^ ' 

The plea of Custom alleges, that all the copy- ^^{1, 
holders of a certain manor, or all the inhabitants of ^fe««« v. 

Tregon- 
fling, 3 Ad. 

& E. 564 ; Clayton y. Corby, 5 Q. B. 415 ; Hilton v. Earl of OranviUe, 5 Q. B. 

701 ; Rogers v. JBrenton, 10 Q. B. 26 ; Dyce y. Lady James Hay, 1 Macq. 

H. L. 305. See also Arkwright v. OeU, 5 M. & W. 232 ; Attorney-General v. 

Matthias, 4 Ju. N. S. (V-0. W.) 628. * Comyn's Dig. * Pres.' F. " Warren v. 

PrideoMX, 1 Mod. 105 ; Jenkins y. Harvey, 1 C. M. R. 887, and cases there cited. 

' Lord Pdham v. PickersgUl, 1 T. R. 660. 

a 
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a certain parish, or any other locally-defined class of 
persons, as the case may be, of whom the claimant 
says he is one, have within the period of legal 
memory, continually and peaceably enjoyed the 
right in question. 

As in Prescription, so here the duty of the jury 

is to say, whether or not there has been a user of 

the right claimed by the class of persons alleged, 

and the evidence required to support an affirmative 

» See aw/e, vcrdict is of the same character in both cases.* But 

p. 79. 

the final presumption required to be drawn from 
this state of circumstances, namely, that there has 
been a vaUd creation of the right, involves con- 
siderations diflerent from those which have just 
been discussed under the head of Prescription : 
there the claim was made by one person of a right 
transmitted to him individually, by virtue of a 
grant supposed to have been formerly made to his 
ancestor or predecessor ; in fact, two persons only 
(either of whom, of course, might be corporate, or 
quasi corporate), were concerned in the original 
transfer, viz., the grantor and grantee ; and in all 
reasoning, in reference to such a grant, it must be 
borne in mind, that the parties to it were mere 
private individuals. But here the claim is made on 
behalf of a community of persons capable of local 
2 ciarkson definition, and is rather an affreement^ between 

V. Wood' . . 

houte, in the laudowucrs and inhabitants, or workers of a 

BausoH V. district for their mutual benefit, than a grant, a sort 

R. 411 ; ' of lex loci, as it is often termed, and as such it may 

Abr.'**chi8- even be opposed to the general law of the kingdom. 

torn' (A). 
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Therefore the only things presupposed in making 
this presumption axe : — 

1. That the custom was capable of being esta- 
blished before the time of Richard I. 

2. That it was reasonable at its inception. 

The extensiveness of a custom compared with 
that of mere prescription, makes the law more 
jealous of presuming it against usufructuary rights 
of property : hence, there can be no good custom 
iox ^ profit-a-prendre} And generally, no custom ^ -Race v. 
to the damaffe of an individual would be considered b. & b. 

. . . 702 ; 1 J. 

reasonable without the consideration of some quid (Q.b.)704. 
pro quo for the public.^ Three criteria of a good ^^^j^ ^' 
custom are ffiven in Cuddon v. Bastwick^ but it is i^^Q-^-^s. 

° . . 2 6 Mod. 

impossible to lay down inflexible rules for judging 124, 
of reasonableness, either with reference to Prescrip- 
tion or Custom, and each case must depend upon 
its own peculiar circumstances. Multitudes of 
decisions have been given upon this point, the most 
important of which may be found by reference to 
the authorities mentioned in the margin.* %^h^ ^^ 

Statutable Prescription. — The several modes of ^*J\^®^' 
establishing an old title by pleading a Lost Grant, Bacon's 
Prescription, or Custom, often proved insufficient tom ' (C) ; 
to meet cases of real hardship. For instance, Eastvnck, 
enjoyment might have been sufficiently long and wuheay, * 
adverse, to render a disturbance of it most unjust, lent, 1 

Wils 63 • 

and yet it might be possible for the opposing party wiuon v. 

WiUes, 7 
East, 121 ; 

Clapon V. Corby, 5 Q. B. 419 ; HiUon v. Earl of QranmUe, 5 Q. B. 726 ; Rogers v. 

Brentorif 10 Q. B. 26 ; Bastard ▼. Smyth, 2 M. & Rob. 129 ; Dycev. Lady Jos, Say, 

1 Macq. H. L. 305 ; Colquh. Civ. Law, vol. i., pt. i., p. 289, eiseq^, ; Caaiyonv. Loverinff, 

1 H. & N. 795. See also ante, p. 81. 

q2 
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to defeat either of the above-mentioned pleas^ by 
showing that its actual commencement was in- 
consistent with them : or, even, if the enjoyment 
necessary for supporting the plea were proved, 
circumstances adverse to the legal inception of the 
right might be shown, notwithstanding that the 
present enjoyment ought in all justice to be entirely 
unaffected by them. 

The statute 2 & 3 Will. 4, c. 71, or Prescription 
Act, offers a remedy for some of these cases, without 
interfering with the operation of the Common Law, 

> Sect. 6. excepting, so far as to say,^ that in cases which are 
within the scope of the Act, no presumption, even 
at common law, shall be founded upon an enjoyment 
for a shorter period than that which is applicable, 
under the Act, to the case in question. 

In the first place, the statute puts any one plead- 

» Welcome ing in proper terms,^ and proving, in the case 

V. Uptorif 5 p V 

M. & w. of a profit-a-prendrey an uninterrupted en- 

402 ; and 

2 & 3 w. 4, joyment as of right for thirty years ; 

of an easementy an uninterupted enjoyment 

as of right for twenty years ; 

in the position of one, who under the plea, either of 

Custom, Prescription, or Grant, had proved the 

enjoyment necessary for each case respectively ; viz., 

it will not then allow the claims to be defeated, by 

merely showing a commencement inconsistent with 

such enjoyment, though it still leaves an opening for 

Commis' rebutting the consequent presumption of grant by 

N^rXst, any other considerations, even if the time of com- 

18 PR 

60. ' * mencement be an element in them.^ 
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And secondly, it makes a proof under the statute 
of uninterrupted enjoyment, as of right, for 

sixty years, in case oi 9^ profit-a-prendre ; 
of uninterrupted enjoyment, as of right, for 

forty years, in case of an easement ; 
of uninterrupted enjoyment, whether of 
right or not, for twenty years, in case of 
light, as an easement ; ^ ' Harhidge 

raise an indisputable presumption of a right, which wick, 3 Ex. 
will be absolute and indefeasible, unless it be shown 
by deed or writing to be conditional, or in any way 
limited by express consent or agreement. 

It may here be remarked, that in making use 
of this Act,^ whenever the mere allegation of right, 2 wdcome 
and not immemorial usage, was originally sufficient, m. /w!* 
as in declarations for infringement of a right to ^f] c. 71^ 
an easement, the general issue will render every- ®' ^' 
thing under this Act available to rebut it ; but 
where the allegation of immemorial usage was 
necessary, as in plea to trespass, &c., the user given 
by the Act must be alleged, and the general issue 
will only traverse that ; other defences must be 
pleaded specially. It may be added, that claims 
under this Act may be made in respect of enjoy- 
ment by the occupiers of land, without alleging the 
right of the owner of the fee.^ 3 ge© emu, 

p. 80. 
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Whether the jury are required to decide upon 
the original existence of the grant in question, or 
only to find certain facts from which the presump- 
tion of such a grant is raised by law, in both 
classes of cases user is always the most important 
element in the evidence adduced. 

There are other cases in which user is equally 

valuable : it is often admissible to aid in the proper 

» Tay. Ev. coustructiou of an existing grant,^ either by afford- 

2nd ed. . i x* r •!_ 'j. 

939. mg an explanation ot some obscm*ity or vagueness 

in the language, or by pointing out the subject to 
2 Weld V. which it applies ; for instance, where one,^ under 
East, 195 ; dccds entitling him to have a weir across a river, 
Biggs, 4 Claimed a right to a weir m any shape, and there- 

XT i? T 

458^ fore substituted one of stone for that of brushwood 

which had existed there immemorially, it was held 
that this was an encroachment, and Lord Ellen- 
borough in his judgment said, "however general 
the words of the ancient deeds may be, they are to 
be construed by evidence of the manner in which 
the thing has been always possessed and used/* 

8 CcUmady And in many cases ^ acts of ownership exercised 

C. B. 861 ; 

Sir H. Constables casCj 5 Co. 107. Where a manor extended to low water mark, the 
beach was held to be properly included in the term "wastes of the manor," AU.-Om. v. 
Hcmmer, 4 J. (V.-C. S.) 751. 
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between high and low water mark by the Lord of 
the manor have been taken to show that the beach 
was included in the parcels of the grant 'which con- 
veyed the manor. 

User, amounting to acts of ownership, also con- 
stitutes the sole strength of a defence under the 
statutes of limitation, by serving simultaneously to 
point out the fact of possession, and to mark out 
the limits of the property so possessed. 

It is observable in these instances that user per- 
forms two very distinct functions, according as it 
is allowed to indicate the scope of a grant and the 
extent of right which it passes, or to define the 
metes and bounds of the land over which the right 
is to be exercised. A due consideration of the 
principle which makes user any evidence upon 
these points will give this distinction much pro- 
minence : it is the maxim. Omnia prcesumuntur rite 
esse actUy that obliges us to infer from the exercise 
of user that it was justified by a right, and so far 
makes the act evidence of it.^ If a legal origin for ^ Ame^ pp. 
the user is possible it must be presumed, even if 
there be no evidence of there having been such 
origin in point of fact. But of course this reason- 
ing will only lead us to the very narrowest right, 
which is capable of affording the requisite justifica- 
tion : thus if one fishes in a piece of water, he may 
do so lawfully, either by virtue of an easement or 
because he is possessor of the loom in quo ; if 
nothing is known a priori of the nature of his 
right, the fact of his fishing without hindrance 
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would be strong evidence that he had the ease- 
ment, but scarcely appreciable evidence of the 
ownership : if, however, it was known that this 
person was owner of some ill-defined portion of 
the pool of water, his unquestioned acts of fishing 
would evidence his possession of that part of the 
pool. 

Almost all beneficial enjoyment of land is neces- 
sarily so exclusive in its character as to leave but 
little opening for question as to the possession : it 
is only with regard to waste lands, waters, and the 
sea-shore, that any real doubt can arise. On the 
other hand, of these latter, the sea-shore especially 
is by its very nature so little capable of exclusive 
possession that the most undoubted owner of it 
finds it very diflScult to support his title by user. 
In some sense ownership may be said to be the 
aggregate of exclusive easements ; the greater 
» Harper the uumbcr of them ^ which are openly exercised, 

V. CharleS' 

worth, 4 B. the stronger is the probability of the greater right 
being the true foundation of that exercise ; where, 
as in the case of the sea-shore, the incidents of 
enjoyment are very few, it is not easy to say 
whether the user of one or two of them .is to be 
referred to ownership or to the lesser right. No 
general rules of guidance can be laid down, but 
perhaps it may be assumed that to make acts 
evidence of ownership they must appear, under 
the circumstances which surround them, to have 
been done animo habendiy possidendi, et appro- 
priandi. 
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The chief kinds of proprietary acts, for which 
the sea and sea-shore seem to afford scope, are : 

1. Taking wreck. 

2. Taking royal fish. 

3. The various incidents of a port. 

4. Fishing in the sea and on the beach. 

5. Mining, digging, and taking sand, marl, co- 
prolites, sea-weed, &c. 

6. Taking salvage for grounding of ships. 

7. Embanking and inclosing. 

8. Punishing purprestures or intrusions, i,e. tres- 
passes. 

The first three of those are not incidents to the 
possession of the soil, but exist independently ^ as ^ ^'^^y v< 
franchises, or prerogative rights, of the Crown : they 
cannot, therefore, be ever adduced as evidence of 
title to the shore. 

The remainder, when exercised exclusively, may 
no doubt aU tend to show ownership of the soil.^ ^ Caimady 

V. RowCy 6 

It may be observed that they are respectively inter c. b. sei ; 

. . . . -Dujfce of 

se more effective for this purpose according as they Beaufort 
stand lower in the list, but as they all, except ic. of 
perhaps the last, may be authorised by a right 3 Ex. 413. 
falling very far short of actual ownership, none of 
them would singly be sufficient to support a claim 
to it. 

Indeed it is impossible to repeat too often, that 
the reasoning by which user comes to be evidence * BaUard 

, V. Dyson, 

at all, prevents it from ever being evidence of any 1 Taunt. 
right more extensive than that which itself points Ung\. 
out : ' thus, the passing and repassing on foot is 4 m. & w.' 

245. 
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* Codling 
V. Johnson^ 
9 B. & C. 
933. 

2 Mayor of 
Carlisle v. 
Wilson, 5 
East, 2. 
See also 
Dare v. 
BeathcoUf 
25 L. J. 
(Ex.) 245. 



3 mil V. 
Smith, 10 
East, 476. 



* Baity V. 
Apple- 
ya/rdt 8 Ad. 
& E. 161, 
j9er Cole- 
ridge, J. 



« Co. Litt. 
113 b; 
Campbdl 
V. TFi&OTO, 
3 East, 
294. 



only evidence of a footpath and not of the larger 
right of way for horses and carriages, or even of a 
way for horses only. It is not always easy to say 
what the actual user amounts to,* and whether it is 
really as extensive as the right claimed. Where 
it was proved to be the ancient practice of a 
corporation ^ to take toll of all formerly existing 
kinds of vehicles upon their bringing goods into 
the town, this was held to be evidence of a right 
sufficiently large to embrace vehicles of every 
possible kind, whenever introduced, and, therefore, 
applicable to stage coaches when they commenced 
running. In another oase^ where a claim was 
made to a right of toll upon corn sold in a market 
by sample, it was proved that in olden times the 
corn which was not sold one market-day, was put 
in store within the city, and the next market-day 
one bag out of the lot was brought into the market 
as a sample of the rest, and on a sale being then 
effected, toll was paid : this mode of selling was 
held to be essentially the same as the modem 
mode of selling by small sample bags. It is 
scarcely necessary to remark that a user, which 
would support a certain right, would obviously be 
evidence of any less right comprehended within 
the other.* 

As, also, user must, for the purposes under 
consideration, be such as would be unlawful, 
unless authorised by the right which it is intended 
to support, it follows that it must be exercised 
adversely^ to those against whom such right is 
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claimed, and independently of any other leave and 
licence than that furnished by the supposed grant. 
Therefore, user, although continuous, does not 
begin to be evidence of a right until the person 
to be affected by it, or in other words, the servient 
owner, becomes, or has a reasonable opportunity of 
becoming, acquainted with, and is able to resist it.* 
It has been already {ante, p. 87), explained, that the 



(a) During the argument in 
Daniel v. North, Lord Ellen- 
horough, C. J., observed, ** How 
can such a presumption" (that of 
acquiescence), ''be raised agaiust 
the landlord, without showing 
that he knew of the fact when 
he was not in possession, and 
received no immediate injury 
from it at the time. That point 
was not put to the jury. The 
impression on our minds is 
founded upon the general prin- 
ciple, that a grant will not be 
presumed against an ignorant 
man, not in possession at the 
time of that which is to give 
him knowledge of the fact, and 
from whence knowledge would 
be presumed." And in his 
judgment in the same case, he 
said, "The foundation of pre- 
suming a grant against any 
party is, that the exercise of 
the adverse right on which such 
presumption is founded, was 
against the party capable of 
making the grant: and that 
cannot be presumed against him 
unless there were some probable 
means of his knowing what 
was done against him. And it 
cannot be laid down as a rule 



of law, that the enjoyment of 
the plaintiff 's windows, during 
the occupation of the opposite 
premises by the tenant of Sir 
George Warrender, though for 
twenty years without the know- 
ledge of the landlord, will bind 
the latter. And there is no 
evidence stated in the report 
from whence his knowledge 
should be presumed." 

In Partridge v. Scott , it 
appeared that the plaintiff's 
house was built upon ground 
which had been excavated for 
mining purposes, and, there- 
fore, was extraordinarily de- 
pendent upon the lateral support 
afforded by the defendant's 
land : there was no evidence 
as to how long this state of 
things had existed, but it was 
proved, that neither party was 
aware of it, until, as a result of 
the defendant's working the 
coal under his own land, the 
soil of the plaintiff collapsed 
and destroyed the house: the 
question for the Court was 
whether, under the circum- 
stances, any grant by the de- 
fendant to the plaintiff, of 
support {antCy p. 4), for the 



* Cooper V. 
Barber, 3 
Taunt. 99 ; 
Daniel v. 
North, (a) 
11 East, 
372; 

Partridge 
v. Scott^ 3 
M. &W. 
230. 
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reason for presuming a grant in justification of 
a user is purely of an equitable character; the 
foundation of such presumption is in effect this : — 
That the servient owner ought not, after allowing 
the user to subsist for any long period, arbitrarily 
to terminate it to the injury of one, who has all 
along been enjoying it in fair reUance upon a tacit 
permission so to do; here, clearly, it is of no 
importance whether such permission has really been 
accorded or not; the sole question is, has the 
behaviour of the servient owner been such, under 
all the circumstances of the case, as to reasonably 
justify in the mind of the person practising the 
user, the supposition that the right to it has been 
conceded to him. If the apparent acquiescence of 
the servient owner be shown to have been due to 
legal disability from interfering, or to have been the 
result of an actual user by himself (^), of his own 



house could be inferred. Mr. 
Baron Alderson, in giving the 
judgment of the Court, said : — 
**If the law stood as it did 
before Lord Tenterden^s Act 
(2 & 3 Will. 4, c. 71, 8. 2), we 
should say, that such a grant 
ought not to bo inferred from 
any lapse of time short of 
twenty years after the defend- 
ants might have heen^ or were 
fully aware of the facts. And 
ever since that Act, the lapse 
of time, under these pecuUat 
circumstances, would probably 
make no difference. For the 
proper construction of that Act 
requires that the easement 



should have been enjoyed for 
twenty years under a claim of 
right. Here, neither party was 
acquainted with the fact that 
the easement was actually used 
at all; for neither party knew 
of the excavation beneath the 
house. We shoidd probably, 
therefore, have been of opinion, 
that there was no user of the 
easement under a claim of right, 
and that Lord Tenterden^s Act, 
therefore, woidd not apply to a 
case like this. However, the 
facts of this special case do not 
raise that point.'' 

{h) In the course of the 
lengthened judgment of the 
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proprietary rights,* whether natural or acquired, 
it can no longer support the inference, which the 



Court, delivered by Mr. Baron 
Parke in the important case of 
Arkwright v. Gell, his lord- 
ship said: "The stream upon 
which the mills were con- 
structed, was not a natural 
water-course to the advantage 
of which, flowing in its natural 
course, the possessor of the 
land adjoining would be entitled, 
according to the doctrine laid 
down in Mason v. Hill (5 6. & 
Ad . 1 ) , and in other cases. This 
was an artificial water -course, 
and the sole object for which 
it was made was to get rid of a 
nuisance to the mines, and to 
enable their proprietors to get 
the ores which lay within the 
mineral field drained by it; and 
the flow of water through that 
channel was, from the very 
nature of the case, of a tem- 
porary character, having its 
continuance only whilst the 
convenience of the mine owners 
required it, and in the ordinary 
course it would most probably 
cease when the mineral ore 
above its level should have 
been exhausted. 

"That SirRichardArkwright 
contemplated the discontinuance 
of this water-course (if the ques- 
tion of his knowledge in this 
state of things can be material), 
there is evidence in the lease 
made in 1771, which contains a 
provision for a^ supply from the 
river in the event of the stream 
being lessened, or taken away, 
by the construction of another 



sough : and also that such an 
event was not improbable ap- 
pears from the clause in the 
second Cromford Canal Act, 30 
Geo. 3, c. 56, s. 4. What then 
is the species of right or in- 
terest which the proprietor of 
the surface, where the stream 
issued forth, or his grantees, 
would have in such a water- 
course, at common law and in- 
dependently of the effect of 
user under the recent statute, 
2 & 3 Wm. 4, c. 71. He would 
only have a right to use it 
for any purpose to which it 
was applicable so long as it 
continued there. An user for 
twenty years, or a longer time, 
would afford no presumption of 
a grant of the right to the 
water in perpetuity, for such 
a grant would in truth be 
neither more nor less than an 
obligation on the mine owner 
not to work his mines by the 
ordinary mode of getting mi- 
nerals below the level drained 
by that sough, and to keep the 
mines flooded up to that level 
in order to make the flow of 
water constant for the benefit 
of those who had used it for 
some profitable purpose. How 
can it be supposed that the 
mine-owners could have meant 
to burthen themselves with such 
a servitude so destructive to 
their interest : — and what is 
there to raise an inference of 
such an intention? The mine 
owner coidd not bring any 



* Arhwrighi 
V. Oelli 5 
M. & W. 
203; Wood 
V. Wavdf 
8 Ex. 748 ; 
Oi'eatrex v. 
Haywardf 
8 Ex. 291. 
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law otherwise makes in favour of the user, con- 
formably with the maxim Omnia jprammuntMr rite 



action against the person using 
the stream of water, so that the 
omission to bring an action 
could afford no argument in 
favour of the presumption of a 
grant, nor could he prevent the 
enjoyment of that stream of 
water by any act of his, except 
by at once making a sough at 
a lower level, and thus taking 
away the water entirely ; — ^a 
course so expensive and incon- 
venient that it would be very 
unreasonable, and a very im- 
proper extension of the prin- 
ciple applied to the case of 
lights, to infer from the absti- 
nence from such an act an in- 
tention to grant the use of the 
water in perpetuity as a matter 
of right. 

** Several instances were put 
in the course of the argument 
of cases analogous to the pre- 
sent, in which it could not be 
contended for a moment that 
any right was acquired. A 
steam engine is used by the 
owner of a mine to drain it, and 
the water pumped up flows in a 
channel to the estate of the 
adjoining land-owner, and is 
there used for agricultural pur- 
poses for twenty years. Is it 
possible from the fact of such a 
user to presume a grant by the 
owner of the steam engine of 
the right to the water in per- 
petuity, so as to burthen him- 
and the assigns of his mine 
with the obligation to keep a 
steam engine for ever for the 



benefit of the landowner ? Or 
if the water from the spout of 
the eaves of a row of houses 
was to fiow into an adjoining 
yard, and be there used for 
twenty years by dts occupiers 
for domestic purposes, could it 
be successfully contended that 
the owners of the houses had 
contracted an obligation not to 
alter their construction so as 
to impair the fiow of water? 
Clearly not. In all, the nature 
of the case distinotiy shows 
that no right is acquired as 
against the owner of the pro- 
perty from which the course of 
water takes its origin : though 
as between the first and any 
subsequent appropriator of the 
water-course itself, such a right 
may be acquired. And so in the 
present case. Sir Eichard Ark- 
wright, by the grant from the 
owner of the surface for eighty- 
four years, acquired a right to 
use the stream as against him, 
and if there had been no grant, 
he would by twenty years' user 
have acquired the like right as 
against such owner. But the 
user even for a much longer 
period, whilst the fiow of water 
was going on for the conve- 
nience of the mines, would afford 
no presumption of a grant at 
common law as against the 
owner of the mines." 

And in the somewhat similar 
case of Wood v. Waud^ the 
Lord Chief Baron Pollock dwelt 
upon the subject of presumed 
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esse acta, that he intended to submit to an ease- 
ment, or estop him from saying that he never 
had such intention. Also, if the person, against 
whom the right is to be established, is in such 
a position that he might well have remained 
uninformed of the user, notwithstanding its open 
exercise, it cannot operate to bind him as long as 
he is in fact ignorant of it; this is generally 
the case with Reversioners and Remaindermen,* 
although, even then, anything so notorious as 



grants in the foUowing terms : 
** The right to artificid. water- 
courses as against the party 
creating them, surely must 
depend upon the character of 
the water-course, whether it 
be of a permanent or tem- 
porary nature, and upon the 
circumstances under which it 
is created. The enjoyment for 
twenty years of a stream, 
diverted or penned up by per- 
manent embankments, clearly 
stands upon a different footing 
from the enjoyment of a flow 
of water, originating in the 
mode of occupation or altera- 
tion of a person's property, 
and presumably of a tempo- 
rary character, and liable to 
variation. 

* * The flow of water for twenty 
years from the eaves of a house 
could not give a right to the 
neighbour to insist that the 
house should not be pulled 
down or altered, so as to dimi- 
nish the quantity of water 
flowing from the roof. The 
flow of water from a drain for 



the purposes of agricultural 
improvements for twenty years, 
could not give a right to the 
neighbour, so as to preclude the 
proprietor from altering the 
level of his drains for the 
greater improvement of the 
land. The state of circum- 
stances in such cases, shows 
that one party never intended 
to give, nor the other to enjoy, 
the use of the stream as a 
matter of right. If, then, this 
had been a question between 
the plaintiffs and the ooUiery 
owners, it seems to us, that the 
plaintiffs could not have main- 
tained an action for omitting to 
pump water by machinery (and 
in this, the Court of Queen's 
Bench and Exchequer entirely 
agree, in the case above cited). 
Nor, if the coUiery proprietors 
had chosen to pump out the 
water from the pit from whence 
the stream flowed continuously, 
and caused what is termed the 
natural flow to cease, could the 
plaintiffs, in our opinion, have 
sued them for so doing." 



1 Daniel Y. 
Noi'th, 11 
East, 372 ; 
Barker v. 
Richard- 
aoHy 4 B. & 
Al. 679 ; 
Wood V. 
Veal, 5 B. 
& Al. 454 ; 
Cross V. 
LewiSf 2 
B. &C. 
686. 
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public exercise of highway, would probably be pre- 
sumed upon very small data to come to their 
» n. V. knowledge.^ 

Barr, 4 ° 

Camp. 1 6 ; Still Icss, foF the samc reasons, can user, which 

Reg. V, 

Petrie, i takcs placc by virtue of unity of possession, be 
737, antCf evidence of an easement, except under the cir- 

p. 74. . . 

cumstances discussed in p. 73 ; thus, enjoyment 
of a way over B. by one who occupies both 
A. and B., cannot of itself be made the founda- 
tion of a right in the occupier of A. to a way 
over B., when A. and B. cease to be held by the 

2 See also same person.^ 

Y.war- The user prescribed by the Prescription Act 

tnckf 3 Ex. i* • t if t ' t •1"! 

562. must be " as of right : this may be considered a 

concise definition of the Common Law idea of 
" adverse user," and, accordingly, the interpreta- 

8 Bright v. tiou which it has received,' brings results parallel 

Walker, 1 . . • ■, 

c. M. & R. with those just mentioned. 

211 • 

OrUey v. The duratiou of the user without interruption is 

M. & w.' the great element in the evidence which induces the 

496. . . 

presumption of right. In cases of pubUc right of 
* ^^f way,* a very short period of user, without other 
6 Taunt, circumstauccs, will render dedication indisputable ; 

125 ; E,Y, . 

Peiri£, 4 but generally, for the reasons already given, not 

E. & j3. 

737, ante, less than twenty years will be considered necessary 
to warrant the presumption required, and now, for 

« Ante, p. cases within the scope of the Prescription Act,* 
2 & 3 Vict. c. 71, no presumption, even at Common 
Law, can be founded upon an enjoyment for a 
shorter period than that which is applicable under 
the Act to the case in question. 
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In estimating the duration of user, it often is no 
easy matter to say, whether the acts have been 
such, as upon the whole to constitute continuous 
user ; whether, in fact, the absence of acts at 
any time probably arises from an interruption of 
the right, or merely from an interruption of the 
user,^ the right still existing. This must always be ^ ^^^ ▼• 
a question for the jury, and would depend upon Bing. n. c. 

884, 

whether the user were sufficiently frequent under 
the circumstances to be a natural exercise of the 
right claimed, or seemed to have been rendered 
incomplete by some external interference. Very few 
rights are such as to admit of unintermittant enjoy- 
ment, and some by their very nature necessitate 
long intervals between the acts of user : for in- 
stance, a landowner cannot always be cleaning 
out his ponds or ditches; and, therefore, in the 
exercise of his easement of putting the soil of 
such ponds or ditches upon his neighbour's land, 
there must be long periods of intermission. Rights 
of pasture ^ may be in practical use, although the ' Oarr v. 
claimant's cattle are not always feeding on the Q. B.58I. 
servient land. 

However, it is probable that user will not be 
extended constructively over any lengthened period 
without actual user at the end, as well as at the 
beginning. This is certainly the case in the appli- 
cation of the Prescription Act,^ when, perhaps, the ^ I'O^ v. 

. . . t t 1 o ^ Carpenter, 

better opmion is that, there must be user of the 6 Bx. 825 ; 

and cases 

easement at least once a year during the prescribed there dted. 
period. 



98 USER. 

Whoever claims the advantage of the Prescription 

Act undertakes to show the required period of 

enjoyment continually up to the commencement of 

» Sect. 4. the suit,^ and any interruption of this enjoyment, to 

See aIbo 

Ward V. be an interruption within the statute,^ must have 
M. &. w. been submitted to or acquiesced in for one year, 

241 Parke . , 

B. ' ' after the person interrupted has had notice thereof, 
\^ThowM ^^^ ^^ ^^ person making it. What amounts to 
688^\s c acquiescence or submission' may be often a question 
8 01. & F. Qf some difficulty. Acceptance, after commencement 
aflarmedin of uscr, of a liceucc, whether parol or not, is an 

error. •■■ 

8 See ciegg admissiou * of waut of right at that time, and 

8on, 3 Ju. necessarily constitutes a break m the contmuity 

J.) 299. of the user ; it can, therefore, be proved under 

* TicMey. a travcrsc of the statutable enjojrment; the same 

A. & E. may be said of a summary conviction ^ before a 
magistrate if unappealed against ; unity of posses- 

Swansea sion ^ also negatives the enjoyment of the easement. 

Water- 
works Co., But a licence previous to the period of enjoyment, 

267. is no such interruption ; the user takes place by 

V^Waii^ virtue of it, and is explained by it; therefore, such 
699^'*^* a licence must be pleaded,^ in order to defeat the 
7 Sect. 5. prima facie effect of the enjoyment : in other 
words, the general traverse puts in issue the con- 
tinuous duration, but not the quality of the user. 

In computing the periods of enjoyment, belong- 
ing to the first class of those prescribed by the 
Act, the time during a disability, or during an 
action, bond fide pending, is altogether excluded, so 
« ciayim that timcs before and after such excluded portions 
2 Q.\^' are deemed continuous.^ Also the duration of a 

813. 
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life estate, or term exceeding three years in the 
servient tenement, is in like manner excluded in 
the computation of the forty years, only, however, 
in the event of the claim being opposed within 
three years of the reversion falling in. 



Note. — Whenever goods 
floating on the sea, or stranded 
helow high water mark, cease 
to he either actively or con- 
stractively in the possession of 
their owner, they ipso facto 
vest in the Crown as wreck ; if 
they formed portion of a ship, 
or its cargo, out of which none 
of the crew nor any domestic 
animal escaped alive, they he- 
come immediately the ahsolate 
property of the Crown : in other 
cases, the vesting in the Crown 
is for temporary protection only 
until the lapse of a year and a 
day, during which time the 
original owner may come in 
and revest them in himself: 
hut at the expiration of that 
period, without any claim having 
heen made hy the owner, the 
title of the Crown hecomes, as 
in the first instance, indefeasihle. 
See authorities cited in Dun- 
wich V. Sterry, 4 B. & Ad. 
831. At common law a dis- 
tinction is made hetween wreck 



which is stranded, and that 
which is sunk in the sea or 
floats on its surface : the first is 
termed wreck proper, and the 
latter hears the name^^«am, 
jetsam, or lagan, according to 
circumstances. It is flotsam 
when it is the remains of a 
vessel which has perished ; jet- 
sam and lagan when it has heen 
intentionally thrown overheard 
or cast loose : the first when it 
has heen abandoned, the latter 
when it has been attached to a 
buoy, or float, for the purpose of 
assisting in its future recovery ; 
all three become wreck proper 
when once thrown on shore. 
The real practical difference 
between the two classes of 
wreck is, that wreck proper 
being found within a county 
falls by common law under the 
jurisdiction of the civil courts, 
while flotsam, jetsam, and lagan 
come only within the cognisance 
of the Admiralty. See Con- 
stahle^s case, 5 Rep. 106. 



h2 



100 REMEDIES. 



REMEDIES 



All infringements of territorial rights come 
under one or other of the two classes, Trespass and 
Nuisance, and may be respectively made the subject 
of an action for damages. 

When any one wrongfully disturbs another in 
* Astosnf- the exclasiwe possession of property* he commits 

ficiency of « i • • i 

possession, au act 01 trcspass ; ^ whatever mjury he causes to 

V. CoUick, the property while he is trespassing, or which 

600*; also' rcsults immediately from his acts, and even his 

note(c). ' personal behaviour at the time, is matter in aggra- 

^lUynoids yatiou of Ws trcspass, and as such is proper for 

2L<LRay. the Consideration of a jury when estimating the 

1399 ; damages to be awarded for the trespass. How- 

MiUesy 1 ever, the injury committed is not to be measured 

T. E. 476. , , ^ '^ . , « . , . . 

by the expense requu^ed for puttmg thmgs m statu 
quo, as this might evidently be greater than the 

3 starkie, yaluc of the property itself : ^ only the loss which 
Jones y/ the proprietor has actually sustained must be 

Gooday, ^ 

8 M. & w. looked to. 

146. 

If the trespasser persist in maintaining the occu- 
pation which he has taken, notwithstanding that a 

4 ffoimcs verdict has passed against him, he commits a con- 
10 Adf&E. tinning trespass,* for which a second action may be 

603. 
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brought : but the usual course in such cases is for 
the complainant to proceed in ejectment. 

When the infringement of right is the conse- 
quence of an act,^ which is not in itself an invasion i see Rey- 
of property, the cause from which the injury flows aarhe^^ 
is termed a nuisance: consequently an act is 139^' 
always an act of nuisance, and not of trespass, 
when it is committed beyond the bounds of the 
property affected by it. For instance, supposing 
A. and B. to be adjoining occupiers of land, through 
which a stream, flowing from A. to B., passes, and 
that A. floods B.'s land by breaking down a weir, 
which stood across the stream ; by so doing A. is 
guilty of trespass or nuisance according as the weir 
is within B.'s land or not: in the one case he 
wrongfully enters upon B.'s property, the destruc- 
tion of the weir and its consequences being an 
aggravation of his trespass ; in the other he does 
nothing of which B. could complain, were not the 
results of his act productive of injury to B.'s 
rights. 

As long as the nuisance, whatever it may be, 
remains in force, the person affected by it has a 
continuing cause of action,^ and may repeatedly ^ ^^^^ 
recover damages on account of it until it is re- »oj» 2 b. & 
moved : indeed, until lately this was the only ^n h\% 
practicable mode at law of enforcing its removal, s. 68, et ' 
Now,^ however, a remedy by mandamus and in- J^'v. ^ 

• J • • • J J • Paullm 6 E. 

junction IS provided in many cases. & b. 273 ; 

After a disputed legal right has been established j^i^j^nd 
by a trial at law, a Court of Equity will enforce a n!'s.^(q"* 

B.') 235. ' 
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1 Blake- cessation ^ of acts miurious to it, whether of the 

more v. . . 

Qianwr- nature of trespass or nuisance, and sometimes an 

gamshire *■ 

Canal Co., abatement of the nuisance itself. Where also there 

IMy. &K. . . , . 

154 ; is an impossibility of proceeding to trial. Equity 
Taylor, 10 will alouc decide upon the whole matter. 

Bea. 75 • 

Dan.chaiic. Morcovcr, in some cases, where the Common 

Pr, 1229 

et'seq, ' Law sccs uo grievance requiring redress. Equity 

» 1 Cr. & will afford its assistance.* For instance, it is 

ihikeof characteristic of a bare licence to be dependent 

v.^^tC^*' upon the caprice of the donor for its duration, and 

530. ^' an incorporeal interest attempted to be passed 

without a deed is equally ephemeral ; as the donee 

in either case must be taken to be aware of this, 

the law considers that he has no cause of complaint 

if an abrupt termination of the licence causes him 

to lose any capital, which he may have laid out in 

reliance upon his supposed easement. Under these 

circumstances the Court implies a contract, and 

interposes to enforce specific performance ; indeed, 

the Court of Chancery assumes complete jurisdic- 

« Zone V. tion ovcr all cases resting in contract,^ and will if 

Newdegate, ^ " 

10 Ves. necessary grant an injunction against every thing 
march v. incousistcnt with the agreement. 

Branding f 

3 sw. 99; In all cases of disputed legal rights, Equity will 

Bldketnore 

V. Clamor- ouly interfere by an interlocutory injunction until 
Canal Co., trial, and it will not even take this step, except 
164. ' ' when it is absolutely necessary for preserving in 
statu quo the subject-matter in contest, and before 
doing so it will require to be satisfied that the 
v.^iS^- P^*^y applying for the injunction has been guilty 
B^] 2 M. ^f ^^ laches,* that he can show a prima facie title, 

&Gor.l46. 
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and moreover that the balance of inconvenience to 

be caused by the iniunction is in his favour.^ \ Shrews- 

•^ *' oury and 

No doubt the Common Law Courts will adopt Okaiterjiy. 

^ V. Shrews- 

the principles of the Courts of Equity in carrying ^7. *fec- 
out the new powers just alluded to as given to them 1 sim. 

• ^ ^ _ ^ ° N. S. 426 ; 

by the Common Law Procedure Act of 1854. Houm y, 

E. ofOrcM' 

Of course the grantor, if he does anything in- vixu, 1 Cr. 
consistent with the terms of his contract, is as much Sparrwc y! 

1 •/•111! 1 0. W, and 

a wrongdoer as 11 he had been a stranger com- w, Hy., 9 

Ha. 441 • 

mitting the same acts, and no one claiming through Talbot v.* 

■i« i • 1 ji • 'i* Hope Scott. 

him can be in a better position. 27 l. j. 

The case of the licensor is very similar: for seeaiso ' 
although he passes no right but merely estops* H^utt'ii 
himself from saying that the licensee, when acting ^'gf ^' 
under the licence, is a wrongdoer ; still, while he l^^ p- 
allows the hcence to remain unrevoked by any 
overt act, he cannot either secretly do, or permit 
anything, which shall interfere with its due enjoy- 
ment and be, as it were, a trap in the way of his 
licence. And if Ae cannot do so, a fortiori no one 
merely acting by his authority can ; therefore,' ^ Corby v. 
where B. had a licence from C. to pass along his n. s. (c. ' 
private road, on a part of which A. had been 
previously licensed by C. to stack slates, it was 
held that B. could recover from A. on account of 
an injury accruing to him in the due enjoyment of 
his licence, in consequence of the negligent manner 
in which A. exercised his prior licence. It appears 
to have been assumed from the circumstances of 
this case that A.'s licence did not go to the extent 
of authorising an interference with the roadway 
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itself; or that, at any rate, the giving the licence 
to B. was, at least as regards him, pro tanto a revo- 
cation of that to A. The other alternative, namely 
that two inconsistent licences were simultaneously 
in force, would probably save A. and B. from all 
mutual liability, and make each the agent of C. as 
against the other. 

It would seem to be a question of no importance 
which licence had the priority, because neither 
gives to its possessor a continuing right : it merely 
justifies every act done under it, when done against 
C. and those who stand in his shoes ; at the same 
time impljring a guarantee on C.'s part, that no 
unlooked for or hidden cause of interruption lies in 
the way of its enjoyment. 

According to this view, if the Ucensee, while the 
hcence is in force, innocently meets with injury in 
the exercise of it, his remedy, if any, must be 
against the person from whose act the mischief 
proceeds, supposing the act to be either tortious 
against the licensor, or illegal ; but if the act be not 
illegal, and be authorised by the hcensor, as would 
be the case if the agent were another licensee, the 
sufferer must bring his action against the hcensor 
himself, on his contract. But it is not always easy 
to make the supposed third person hable, in conse- 
quence of the remoteness of his act from the in- 
fringement of right, which its results are supposed 
to effect ; the hcence itself passes no incorporeal 
right, and it may be difficult to find a personal or 
proprietary right sufficiently near at hand to form 
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the subject-matter of the infringement. Thus/ ^/^^ 
where A. was Ucensed by the owners of an artificial ? ?. & n. 

^ 476 ; a, G, 

canal to take water therefrom by a conduit, p:fovided 26 l. j. 
only that he did them no damage, he was held by 
the Court of Exchequer to have a cause of action 
against a third person, who polluted the waters of 
the canal with deleterious substances, whereby 
injury was caused to some of A.'s boilers, which 
were fed by the conduit. The ground upon which 
the Court placed their judgment in this case, was 
that the defendant caused foul water to flow on the 
plaintiff*'s premises without right to do so: how- 
ever, the Court of Exchequer Chamber ^ reversed ^ 4 Ju. n. 

S (Ex C \ 

their decision upon mere technical reasons, without 930. 
impugning the principle on which it rested, because 
they thought, dissentientibus Crowder and Wellies, 
J. J., that the issue raised by the pleadings claimed 
a larger right for the plaintiff, than the facts of the 
case would support. 

Sometimes, a person, not actually the author of 
the nuisance, is liable for its continuance, although 
it may be difficult in any particular case to ascer- 
tain whether this liability obtains or not. The test » JR. r. 
seems to be, not that he has it in his power to abate b. & Ad. 
it, and omits to do so, but that he, or some one Pediey,\' 
whom he represents could, and ought to have origi- 822 ; and 

p^A oil til A 

nally prevented or stopped it.' To take an instance, cwesre- 

j-i « i» 1 J • •i_i t» • viewed in 

the owner ^ of land is responsible tor a nuisance, Bick ▼. 
which has originated in his lessee's time, if he let f^ia, 
it under such circumstances and terms as that the ^^Aisum 
nuisance would naturally or probably result. s k^&b. 

128*. 
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Vr^?"^ ^- Both occupant and reversioner ^ may have cause 

Taunt 137. of actiou Concurrently, the one in respect of the 
effect produced upon his actual enjoyment of the 

« Ante, p. property, (and mere possession^ is sufficient to give 
a right of enjoyment,) the other for the damage done 
to his reversionary interest in it. The damage in 
the reversioner's case may be of two kinds, ^cording 
as it affects either the material of the property 
itself, or his title to it: and it is obvious that 
much difficulty may often present itself in the 
way of determining whether or not either kind 

3 Totmgr. has bccu iuffictcd : ' it is, however, essential to 

Spencer, 10 i i • i • x • 

B. & 0. prove the one or the other, in order to mamtain 

152 • 

Mumford the actiou. 

V. 0. W. 

i w, Ry,, However, the person aggrieved is not forced to 

34 ;' Simp- scck his relief by the aid of legal process, but is 

'savage^ justified, after giving notice in those cadfes which 

so '347 ; * require it, in going himself upon his neighbour's 

^lll^^' l^^d, and with his own hand putting an end to, 

k"\ J ^^' ^^ ^* ^^ technically termed, abating the nuisance,* 

414. taking care that in effecting this he does as little 

* Green- . , 

siadeT. mjury as may be. 

6 Bing. ' The class of cases which require the notice just 

Davies v. spokcu of, are easily distinguished.* Obviously, the 

16*Q. B. ' continuance of the nuisance may be by the default, 

^^i^^^ of one who was the original wrongdoer : 

^ ^'^ or, of one who, though he was not the 

original wrong doer, ought to know that 
it is his duty to abate the evil : 
or, of one, who ought to abate, but is 
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innocently ignorant of the obUgation 
resting upon him : 
in the latter case, the injured person cannot lawfully 
abate the nuisance, without first giving notice to 
him who is the defaulter, that he may himself 
remove the cause of complaint; but in the two 
former cases he may enter and put down the 
nuisance without any warning whatever. 

Of course, no action will lie either in Trespass or 
Nuisance, unless a right be infringed ; but if the 
infringement be proved, nominal damages must be 
awarded, whether actual damage ^ were a conse- > i Smith's 
quence or not. In cases, where the right alleged ffobsmr.' 
to be infringed is merely the right to be protected r. 71. see 
from actual damage, manifestly no action can n^y, wu- 
succeed, unless actual damage be proved. ^-^isl^ 

The l^hts hitherto spoken of, are those which 
are personal to the individual. When rights are in 
question, which belong to the person aggrieved only 
as being one of the public, the remedy must be ap- 
plied for in the name of the public : the only mode 
of proceeding for this purpose is by indictment.* ^cMut^^ 
If, however, the inconvenience to the individual is J-;?*'Sp^» 
of such a character as to work personal loss,^ it then ^39. it is 

not every 

becomes a private injury, and may in every way be embarrass- 

*■ ... . , mentof na- 

dealt with as such, with this exception, that when vigation 
the nuisance occurs by reason of a breach of duty stitutes a 
on the part of any portion of the general public,* nuisance, iz. 

B.&C.566; 
R. y. Ward^ 4 Ad. & E. 384, anU^ p. 45. ^ Com. Dipc. * Action on the Case for a 
nuisance,' C; Bacon's Abr. 'Nuisance,' C; Dohson v. Blachmore, 9 Q. B. 991, and 
cases there cited ; and for other peculiarities, see EUis y. S. W, Ry. Co., 2 H. & N. 
424. *• RusseU v. Men of Devm^ 2 T. R. 667. 
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such as a parish or a comity, an action for damages 
^QitibsY, will not lie: but a public company, incorporated 

Liverpool ^ r •/ ' r 

f^d^'i ) ^y ^^^ ^^ Parliament, for the purpose of main- 
636. taining public docks, &c., although possessing no 

beneficial interest in them, is not within this 

exception. 



EXTINGUISHMENT OP EASEMENTS. 109 



EXTINGUISHMENT OF EASEMENTS. 



All easements, whether a grant be necessary to 
their commencement, or whether they be such as 
may be created by licence, may be put an end to 
by their owner without a deed.^ Any act,^ which is \^'^ p* 
clearly indicative of the intention to abandon an » Co. Litt. 
easement, will be evidence to that effect, and dura- gwurjnge, 
tion of non-user is not a necessary element in the 6S2; Moore 
inquiry.' Mere alteration of user* is not of itself sb. acT' 
sufficient to work the extinguishment of the right, iu%lmu^ 
otherwise all improvements would be discouraged ; J^' ^3^: 
but any such exaggeration of user * as the servient ^^^ 
owner is entitled to resist, if it cannot be stopped H^^^jl^ 
without affecting the rest, puts an end to the whole l-^Z'* 
easement, at least until the dominant owner abates ^i. 
Ws excess. '^r.^ 

An easement is also, by its very nature, ex- ^Jtion^^ 
tinffuished immediately upon the two tenements seejndg- 

o J r ment in 

coming into the possession of one owner : ^ and it g^^.l' 
wiU not be revived again upon a subsequent sever- Wend. 681. 
ance of ownership, unless it be then, either ex- ^?^J* 
pressly or impliedly, regranted. |^«- n- ^• 

Scmders y, 
Newman, 1 B. & Al. 258 ; Hale v. Oldroyd, 14 M. & W. 789. « Eenshaw v. Bea^ 
18 Q. B. 112 ; OawkweU v. Russell, 26 L. J. (Ex.) 34. « Morris v. Edgin^on, 
3 Taunt. 24 ; Pheyaey v. Vicary, 16 M. & W. 484. 
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ABATEMENT. 

of nuisance, with or without notice, 106. 
BOUNDARY. 

of properties which meet in a river, &c. 11. 

of bed of a lake, <fec. 13. 

of bed of sea, &c, 41. 
CORNWALL, DUCHY OF (see Sea and Sea-shore), 49. 
COVENANT. 

running of, when real, 61. 
CUSTOM. 

circumstances pleaded in, 81. 

consequent presumption involves two suppositions only, 83. 

criterion of a good custom, 83. 
DESTINATION du phre de famUle (see Grant), T3. 
DISABILITIES. 

operation of, imder the Prescription Act, 98. 
EASEMENT. 

definition of, 9. 

in respect of artificial streams, 41. 

distinction between easement and prqfit-drprendre, 57. 
between a right and a licence, 58. 

must originate in a deed, 60. 

and be such as to attach to the land, 61. 

otherwise unlimited, 63. 

several forms of fishing easements (see Fish), 63. 

deed may be sullied by presumption, 65, 92. 
either of fact or law, 65. 

easements which are necessarily or possibly of immemorial com- 
mencement, 66. 

peculiarities of some rights to shore, <fec. 66. 
EXTINGUISHMENT. 

of easements may be effected by parol, 109. 

or any overt act of abandonment, 109. 
or temporarily justified by exaggeration of user, 109. 
by unity of possession, 109. 
FISH. 

as produce of a stream must not be interfered with, 29, 58 note. 
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FISH — (conimued), 

royal fish belong to the Crown, 52. 
public right to, in sea, 56. 

may be excluded by private right, 56. 
extends to shell and other fish between high and low 
water-mark, 56. 
right to drying nets, &c., 56. 
various forms of fishing rights, 63. 
several fishery y 63. 
free fishery^ 64. 
com/nKm of fishery, 65. 
coni/mon fishery, 65. 
GRANT. 

of an incorporeal interest must be by deed, 60. 
of an easement, 61. 

sometimes presumed to have been lost, 65 . 
either as a matter of fact, 66. 

or of Law (see Prescription and Ciistom), 66. 
evidence necessary to infer the loss in fact, 70, 74. 
a reservation is equivalent to a, 71. 
may be implied from another grant, 70. 

from necessity, 71. 
or intention, 72. 
implied from circiunstances in Prescription (see Fre8cripti4>n), 75. 
or custom (see Custom), 81. 

or Statutable Prescription (see Statutable Prescription), 83. 
implied in Law &om certain user (see User), 86. 
construction of, aided by user, 86. 
HIGHWAY. 

public right of, over the beach, 51. 

in river and sea, 53. 
readily inferred &om public user, 74, 96. 
INDICTMENT, see Remedy, 
INJUNCTION. 

against infringement of right, at Law, 101. 
in Equity when legal right is ascertained, 101. 
when Law will not interfere, 102. 
pendente lite, 102. 
ISLAND, see Property, River, 
LAND. 

its legal meaning, 2. 

subdivision, 1. 

accruing from recession of river, 1 2. 

sea, 43. 
character which such land acquires, 43. 
LICEN€E. 

explanation of, 58. 
revocable at pleasure, 58. 
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LICENCE — {(xyntinued). 

effect of, upon user under the Prescription Act, 98. 

remedy for damage incurred in exercise of an unrevoked 
licence, 103. 
LIMITATION, STATUTES OF. 

operation in quieting claims to sea-shore, 69. 
MANDAMUS. 

remedy by, for infringement of right, 101. 
MEDIUM FILUM, see Biver, 

of stream or pool, a boundary, 11. 
NAVIGATION. 

pubUc right of, in river and sea, 53. 

rights incidental to, towing ^ moormg, 53. 
duties, 54. 

maintenance of, 55. 

obstructions to, when legal, 48, 54. 
NUISANCE. 

public, committed by Crown, in public waters, 45. 

definition of, 101. 

persons other than the author liable for, 105, 
OCCUPIER. 

his proprietary rights at Law, 7. 

by conLcT^rSs or impUed, 7. 

restrictions upon, 9. 

acquires no rights by priority of user, 1 4. 

advantages under the Prescription Acts, 85. 

occupation inferred from acts of user, 87. 

imcertainty of this as to sea-shore, 88. 

occupation which wiU support trespass, 100. 
POSSESSION, see Occupier, 

unity of, destroys adverse user, 96. 

terminates an easement, 109. 
sometimes suggests an implied grant of one, 7 3. 
PRESCRIPTION. 

presumes an immemorial origin, 66. 

circumstances pleaded by, 75. 

history of the ploa, 76. 

its subject must be incorporeal, 76. 

quaere sea-shore an exception, 68. 

the presumption raised involves four suppositions, 79. 

and the failure of any one destroys the presumption, 80. 

statutable (see Statutable Prescription) y 83. 
PRESUMPTION, see Easement, Grant, User. 
PRIVITY. 

explanation of the term, 61. 
PROFIT-A-PRENDRE, see Easement 
PROPERTY. 

elements in its enjoyment, 1. 
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PROPERTY— (con<iriue(Q. 

relations between proprietors, 2. 

mutual rights, 3. 

disadvantages to be suffered, 6. 

definition of Natwral BightSy 7, 9, 13. 

persons contemporaneously interested in, 8. 

real, estates in, 9. 

rights of, in alieno soloy 8. 

presumption as to boundary of, 11. 

in bed of stream or lake, 1 1. 

when subject to variations, 12. 

in an island, 12. 

none in the water of a stream, 14, 20. 

but sub-modo in the stream itself, 22. 

to undefined waters, 31. 

whether above or below the surface, 33. 

in shore (see Sea and Seorshore)^ 41. 
PUBLIC BODIES. 

whether liable or not for nuisance, &:c. 107. 
REMEDIES. 

by action of trespass, 100. 

mandamus and injunction at law, 101. 

injunction in equity when right is ascertained at law, 101. 
when law will not interfere, 102. 
and pendente lite to preserve the subject, 102. 

at law against grantor for breach of contract, 1 03. 
against licensor, 103. 

in case of inconsistent licences, 104. 

by licensee against wrong-doers, 104. 

against persons not authors of the nuisance, 105. 

by both occupant and reversioner simultaneously, 106. 

by abatement, 106. 

by indictment, 107. 

against pubHc bodies, 107. 
RESERVATION, see Grant, 71. 
REVERSIONER. 

generally not bound by user, 95 

when he has an action in respect of reversion, 106. 
RIGHTS, see Property. 

natural, to water and watercourses, 13. 

in defined streams (see S^eam), 14. 

do not result from priority of user, 14. 

but from community of property, 22. 

to undefined waters (see Waters), 31. 

to subterranean waters, 33. 

public in sea, &c., (see >Siea and Sea-shore), 44. 

of navigation (see Navigation), 53. 

of fishing (see Fish), 56, 63. 
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B1GB.TS— (continued). 

inferred from user (see Chant) ^ 86, 91. 
RIVER. 

when it forms boundary of property, 11. 
property in its bed, 11. 
when it changes its course, 12. 
when divided by an island, 11. 
navigable and tidal, 41. 
SEA AND SEA-SHORE. 

bed of, belongs to the Crown or its grantees, 41. 
boundary of, 41. 

changes of, 43. 
shore is extra-parocMal, though in a county, 43. 

exceptions, 43. 
nature of Crown's property, 44. 
public retains paramount rights, 45. 
obstruction by Crown is a public nuisance, 45. 
exceptions created before Ed. 1, 48. 
doctrine of BlundeU v. Cater ally 46. 

not judicially conclusive, 50. 
relations between the Crown and the Duchy of Cornwall, 

49. 
franchises of wreck & royal fish in the Crown, 52, 99. 
rights of the public are quasi natv/ral in all cases, 52. 

of the Crown's grantee easements, 53. 
public right of navigatio7i (see Navigation), 53. 

of fishing (see Fish), 56. 
private rights to, may be prescribed for, 67. 

some can only be prescribed for, 67. 
possession of, qucere as to prescribing for, 68. 
operation of Statute of Limitation, 69. 
possession of, how evidenced, 88. 
STATUTABLE PRESCRIPTION, 
object of, 83. 
provisions of Statute, 84. 
STREAM, see Bights, Waters, 

natural, in what sense pvlUci juris, 14. 

is a subject of special property, 22. 
must not be diverted or diminished in quantity, 23. 

or hicrea^ed, 28. 
or disturbed inflow, 28. 
or deteriorated in quality, 28. 
or altered in chanyiel, 28. 
or affected in prod^cce as fishes, 29. 
formula embracing- these results, 30. 
definition of a stream, 31. 
artificial, is not puhlici juris, 38. 

but subject of contract, 39. 
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SUPPORT. 

natural right to, lateral, 4. 

vertical, 5. 
acquired right to mutual support of houses, 71. 
TIDE. 

extent of, 41. 
TRESPASS. 

to a several fishery, 64. 
to a right of wreck, 64. 
definition of, generally, 100. 
when action of, lies for infringement of right, 100. 
USER. 

force of, in aiding construction of grant, 86. 

in presuming a grant, 87, 91. 
referable, lawfully, either to ownership, 87. 

or to right of easement, 87. 
of which the sea and sea-shore is capable, 89. 
right to which user points, 90. 
foundation of presumption deduced from it, 92. 
ineffective in some cases, 93. 

against ignorant reversioners, <&c. 95. 
from unity of possession, 96. 
adverse and as of right, 96. 
duration of, whether continuous or not, 96. 

whether intermitted or discontinued, 97. 
under the Prescription Act, 98. 
WASTES. 

of the manor may include the beach, 86. 
WATERS, (see 8(/ream). 

undefined, incident to land and not the subject of separate 

property, 31. 
may be dealt with at pleasure by owner of land, 31. 
to be respected as his property, 33. 

whether superficial or subterranean, 33. 
user of subterranean, 37. 
WAY, (see Highway.) 

distinction between right to, and licence, 59. 
grant of, inferred from necessity, 71. 
WRECK. 

belongs to the Crown absolutely, 52. 

is subject of trespass, 64. 

because the Crown has, always, constructive possession, 99. 

flotsam, jetsam, and lagan explained, 99. 
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